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20 CERTIFICATES 
BOUND WITH STUBS 
IN SINGLE SECTION 






STOCK TRANSFER SECTION > 





A COMPLETE CORPORATE OUTFIT 


in our SPACE SAVER "ALL-IN-ONE" BOOK 
and SLIP CASE 
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Same outfit but with Printed 
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® Additional Certificates 12 cents each. 
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gold on cover; Corporate name printed on gold insert 
that slips into built-in acetate recess on spine of book 
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| ALL ORDERS SHIPPED WITHIN 24 HOURS: Specially printed 


certificates require more time 





“THE SYNDICATE”... 


The only “ALL-IN-ONE” slot punched Rod Book outfit 


CORPORATE RECORD BOOK (illustrated) 
@ square, rod style posts @ extra large capacity 
@ corporate name printed on gold insert that slides 
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certificaies—40 Certificates, 1 or 2 classes of stock—certificates evenly divided 
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(Send Copy of Certificate of Incorporation) Add to price 
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How will YOU sum up in 1976? 


Your mortgage, high taxes, your children’s schooling, the living standard you're entitled to, all conspire to snatch away your 
dollars almost as soon as you receive them. @D With proper planning you can protect your family in case you don’t live long 
enough, and at the same time—with no risk—guarantee yourself a comfortable retirement at whatever age you desire. aya Let 
your Mutual Benefit Life man show you how our unique disability clause, unusually high cash values and income options fit into 


your particular requirements. @]Q) Those who plan ahead get ahead... MUTUAL BENEFIT LIFE 


INSURANCE COMPANY, NEWARK, NEW JERSEY 
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The President's Page 


There is a “twice told tale” that on 
a country road some miles from a 
small Southern county seat (or per- 
haps it was in the West or in New 
England) there was once a grocery 
store owned and operated by a man 
who enjoyed the finer things of life, 
such as playing checkers, without the 
necessity of working as hard and long 
as lawyers do today. His favorite pas- 
time was to sit by the stove in the rear 
of the store and play checkers with one 
of his cronies. One day when he was 
in the middle of a checker game, a 
potential customer came in the front 
of the store and started looking at the 
shelves behind the counter. The owner 
whispered to his friend, “Shhh! If we 
don’t say anything, maybe he will go 
away.” There is a problem in the 
American Bar Association which has 
been with us for many years, but it 
will not go away. That problem is how 
to encourage and obtain personal par- 
ticipation in Association work by the 
more than 75 per cent of our members 
who do not serve as Association off- 
cers, as members of the House of Del- 
egates or upon the seventy-one Asso- 
ciation committees which average less 
than seven members each. 

Every member of the American Bar 
Association should actively participate 
in its work; yet, by the very nature of 
our organization, only a few can serve 
in the House of Delegates and on Asso- 
ciation committees. The only media 
through which the remainder of our 
members can actively work are our 
Sections. The first Section of the Asso- 
ciation was created in 1893. There are 
now eighteen Sections, which are: Ad- 
ministrative Law; Antitrust Law; Bar 
\ctivities; Corporation, Banking and 
Business Law; Criminal Law; Family 
Law; Insurance, Negligence and Com- 
pensation Law; International and Com- 
Judicial 


tion; Junior Bar Conference: Labor 


parative Law: Administra- 


Relations Law; Legal Education and 


John C. Satterfield 


Admissions to the Bar; Mineral and 
Natural Resources Law; Local Govern- 
ment Law; Patent, Trademark and 
Copyright Law; Public Utility Law; 
Real Property, Probate and Trust Law; 
and Taxation. However, membership 
in the Junior Bar Conference is auto- 
matic and is not open to members over 
thirty-six years of age. Membership 
in the Section of Legal Education and 
Admissions to the Bar is not on the 
usual dues-paying basis. Hence, in this 
discussion reference to Sections will 
be limited to the other sixteen Sections 
with dues-paying membership. 

Each of our Seciions does outstand- 
ing work within ils limited jurisdic- 
tion. Their record over the years is an 
outstanding example of unselfish and 
efficient service to the profession. Yet, 
of the more than 100,000 members 
who are not in the House of Dele- 
gates or on Association committees, 
there are approximately 60,000 who 
do not belong to any Section. Of the 
above sixteen Sections, only one has 
a membership in excess of 10,000; in 
the case of four others, each has a 
membership in excess of 4,500; and 
each of the remaining eleven Sections 
has a membership of less than 2,500. 
Due to the fact that many members 
belong to several Sections, it appears 
that fully 60,000 members of the Asso- 
ciation do not belong to any Section 
and, hence, their participation in Asso- 
ciation work is very limited. This con- 
dition exists notwithstanding the excel- 
lent job which is being done by each of 
our present Sections within its own field. 

But this is not the only facet of the 
probleri. An analysis of the 118,302 
lawyers in the active practice who do 
not belong to the American Bar Asso- 
ciation reveals that 86.367 of them are 
Doubtless, 
there are many reasons why these law- 


individual practitioners. 
yers have not cared to become mem- 
bers of our Association. One major 
reason must be that they have not 
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found within our present Sections a 
field of activity sufficiently broad in 
scope to apply to the general nature 
of their work. 

The question which must be an- 
swered is: Can we provide a field of 
activity broad enough and attractive 
enough to serve our present members 
who do not belong to any Section and 
to attract many of the 86,367 individ- 
ual practitioners who do not belong to 
the American Bar Association? 

For a number of years there has 
been a substantial feeling among mem- 
bers of the Association that there is 
need for a Section on the general prac- 
tice—one beamed toward the individual 
practitioner and “small town lawyer”. 
At its August meeting the Board of 
Governors created a special committee 
to study the desirability of creating a 
Section of General Practice. John D. 
Randall, of Cedar Rapids, lowa, Past 
President of the Association, is chair- 
man of this Committee and acted as 
chairman of an open meeting at St. 
Louis, where the problem was fully 
discussed by Association members 
from all parts of the United States. 
After a full consideration of the facts 
developed and the opinions expressed 
at St. Louis and a study of the factors 
involved, this Committee, at a meeting 
held recently in Chicago, voted to rec- 
ommend the creation of a Section of 
General Practice. It found that, in its 
opinion, the creation of such a Section 
would provide at least a partial answer 
to the problem of Association members 
who do not now belong to any Section 
and of the individual practitioners who 
have never joined the Association. 

The statement of purpose of juris- 


(Continued on page 1158) 
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Views of Our Readers 















Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





How About Latin, 
Mr. McGowan? 

Carl McGowan, in his article on 
“Lawyers and the Use of Language” in 
the October, 1961, issue of the Journal, 
said a great deal that needed to be said. 

I think, for my part, that we are not 
going to grow into a satisfactory state 
as regards language, whether in law 
or in any other professional walk of 
life, until we return Latin to the essen- 
tial place it used to have in schools, 
and which assuredly played a large 
part in the equipment for legal studies 
and communication of the individuals 
(Learned Hand, Prime Minister Mac- 
millan, John Marshall and the others) 
so highly commended by Mr. Mc- 
Gowan. 

He, himself, I am perfectly sure, 
translated Caesar, Cicero and Vergil. 
And I cannot help wondering why he 
did not mention Latin, the greatest ar- 
senal of our speech. 

Translation from Latin into clear 
English is the finest possible exercise 
in English composition, infinitely better 
for a young person than trying to think 
independently out of a word-vacant 
mind, Study of Latin is a study of Eng- 
lish. I do not affirm this as a teacher 
of Latin. My field has been Romance 
languages. I have also taught German, 
and all the way along English, since 
literacy in English is utterly basic to 
success in the subsequent learning of 
any modern foreign tongue. 

Good writing style is indeed largely 
dependent upon a sensitive ear. But 


how is a boy or girl to acquire soon 
enough in life the necessary feeling for 
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the rhythms of speech? The teacher 
cannot talk it into his brain, busy as 
is the latter with so many divisory 
thoughts and tendencies. There must be 
a discipline in late childhood and 
adolescence that forces the individual 
to contemplate the factors in language 
and to ruminate upon them. For this 
there is no substitute for Latin, whose 
very differences from English operate 
powerfully toward this end. Learning 
modern foreign language is more or 
less merely a matter of word-substitu- 
tion, especially in these days when it 
is being taught in such limited fashion 
for such limited purposes. 

I recall the bulletin that the School 
of Jurisprudence of the University of 
California used to send out not many 
years ago to those interested in pre- 
legal training. It listed seven necessi- 
ties, the second was “An introduction 
to Latin as the basis of modern lan- 
guage and the cultivation of at least 
one modern foreign language to a point 
at which it may be used freely in read- 
ing”. It is a great pity that, so far as 
I know, all the schools of law have 
dropped this particular insistence. That 
they have done so is characteristic of 
our intellectually unstimulating and 
unstable day and age. 

There are of course other considera- 
tions than Latin that enter into the 
facilitation of style in communication, 
whether in English or any other lan- 
guage. The early memorizing of great 
poetry and prose (especially the for- 
mer) can be of enormous benefit in 
this regard. So also discipline in the 
now almost lost art of diagramming 
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sentences can aid mightily in the ac- 
quisition of linguistic sensibility. 


A. M. WITHERS 


Athens, West Virginia 


Tax Section’s Proposal 
Misunderstood 

I was astonished to read the letter 
from John O'Neill Durkan which was 
published on pages 858 and 859 in the 
September issue of the Journal. Mr. 
Durkan expresses “shock” over one of 
the legislative proposals submitted by 
the Tax Section of the American Bar 
Association and approved by the House 
of Delegates at its 1961 mid-year meet- 
ing. He describes this proposal as 
“calling for an extension of the three- 
year civil statute of limitations to 
eight years” and voices strenuous op- 
position to any such extension. 

It is unbelievable that Mr. Durkan 
could have such a complete misunder- 
standing of the actual proposal which 
is set forth in full on pages 395 and 
396 in the April issue. Directly con- 
trary to Mr. Durkan’s hasty fears, the 
proposal actually provides for an eight- 
year statute of limitations in situations 
where there is now no statute of limita- 
tions whatsoever and does not in any 
manner extend any present statute of 
limitations. 

The proposal does not involve in any 
way a change of the present three-year 
civil statute. It is limited by its terms 
to cases of failure to file a return and 
provides that if such a failure is non- 
fraudulent the Government must assess 
the tax within a period of eight years 
after the last day prescribed for filing 
the return. At present, the Govern- 
ment’s period of assessment in such 
cases is unlimited. Thus, the provision 
is obviously designed to help and not 
to persecute Mr. Durkan’s “forgotten 
man, the American taxpayer” who un- 
der the present law, if he has failed to 
file a return, can be required to go 
back not eight years but twenty years 
or more even though such failure to file 
was nonfraudulent. 

I have reread the legislative recom 
mendation as set forth in the April is 
sue and the scope and effect of the pro 
posed recommendation appear cleat 
from its title “Civil Statute of Limita 
tions on Assessment in Case of Non 
(Continued on page 1150 
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American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar: Local Government 
Law; Mineral and Natural Resources Law; Patent, Trade- 
mark and Copyright Law; Public Utility Law; Real Prop- 
erty, Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their respec- 
tive fields. Membership in the Junior Bar Conference is lim- 
ited to members of the Association under the age of 36, who 
are automatically enrolled therein upon their election to 
membership in the Association. All members of the Associa- 
tion are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 


Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
$3.00; Relations Law, $6.00; 
Local Government Law, $5.00; Mineral and Natural Re- 
sources Law, $7.00; Patent, Trademark and Copyright Law, 
$5.00; Public Utility Law, $5.00; Real Property, Probate 
and Trust Law, $5.00; Taxation, $8.00. 


Administration, Labor 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1956 or before: $10.00 for lawyers admitted in 1957, 
1958 and 1959; and $5.00 for lawyers admitted in 1960 
or later. 


Manuscripts for the Journal 
The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


ther publication. 
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PROMPTLY, CONTINUINGLY, CCH 
REPORTS ON ALL TAX DEVELOPMENTS 
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File Return’. 
The first resolved clause and the statu- 


fraudulent Failure To 


tory language itself which appears with 
the proposed new language in italics, 
show clearly the limited effect of the 
proposed new wording. Moreover, any 
possible confusion is made abundantly 
clear by the explanation of the provi- 
sion which appears on page 95 on the 
1960 printed program of the Section 
of Taxation, a of which 
Durkan, 


member of that Section. 


copy was 


transmitted to Mr. who is a 
Under the cir- 
is difficult to 


that even a cursory reading of the pro- 


cumstances it imagine 
posal could leave the impression that 
it extends the statute of limitations. 

In view of the limited scope and ap- 
plicability of the recommendation, it 
should be clear to Mr. Durkan, 
anyone 


or to 
else, why this proposal was 


deemed non-controversial by the Tax 


Section and why it was properly pre- 
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Pocket Day-Timer 
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sented to the House of Delegates as a 
non-controversial recommendation. 
Lewis R. Donetson III, 
Chairman, Committee on Statutes 
of Limitation, Section of Taxation 
Memphis, Tennessee 


Re: Coulson: 
The Conflict Method 

Robert Coulson’s designation of his 
proposal to organize studies in law 
schools in the pattern of large law 
firms engaged in simulated practice as 
A.B.A.J. 


mind Dean Swift’s wrathful, but ironic, 


“modest” (47 786) brings to 


designation. However, my final im- 
pression was that Mr. Coulson’s reme- 
dies are offered with serious intentions. 
At the risk of being mistaken about 
that, I should like briefly to disagree. 

The case method of study culminat- 
ing in examinations is complicated and 
puts the ultimate burden of synthesis 
and critical judgment on the student. 


It is not simple or exciting, and I don’t 









think it is intended to be. As taught 
at Harvard, for example, I recall it as 


being a severe discipline. The student 
battled time, fatigue and his occasion- 
al (or frequent) desire to escape pres- 
He was well guided. But basic- 
ally he had to teach himself. 


sure. 
Perhaps 
the most significant quality acquired 
by this process was learning how to 
function under pressure. 

The all-powerful examinations were 
and are pressure. One learned that ex- 
aminations determined class standings 
and class standings job opportunities. 
As in life in general, and the business 
of law in particular, one learned to 
compete, The present system of legal 
education doesn’t force anyone to com- 
pete. But it teaches, very quickly, that 


In life, 


law schools, there are just so many 


it behooves one to try. as in 
places at the top, and perhaps it is a 
function of a law school to show a 
bright young man just how keen and 
intense the struggle to achieve such a 


Best of all, the law 


school teaches this by 


place will be. 
demonstrating 
that the bulk of the effort must be di- 
rected inwards, toward the achieve- 
ment of patience and determination. 

did 
Olympics of Law Review I am in a 
position to testify that the effort is 
a great re itself. 
enjoys practicing law in a large office, 


As one who not achieve the 


ward in As one who 
the kind Mr. Coulson would use as a 
I am of the 
opinion that such units are inappro- 


pattern for legal study, 
priate for the student. They presume 
that the young lawyer has learned dis 
cipline and self-reliance at a law school 
—and a good deal of law to boot. 

under pro- 


The student “associates” 


fessor “partners” would be having a 
great deal of good, clean fun. But | 
also think that many students would 


tend to waste time, would tend to coast 


along, relying on the efforts of a few 
“work-horses”, and, above all, would 
not be confronted by the immense 


challenge the case system imposes by 
its very complexity. Mr. 


Coulson is 
suggesting a law school 


g Few 
practicing attorneys are in a position 


game. 


to regard their intensely competitive 
and demanding profession as a game. 
It would not be fair to suggest to law 
that 


(Continued on page 1152 
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Views of Our Readers 
(Continued from page 1150) 
competition do not exist to the degree 
that they do in practice. 

Raou H. Gersten 
New York, New York 


Rule of Law as 
Meaning “‘a Way” 
The words- 


been used so often that the phrase has 


the rule of law—have 
undoubtedly a score of meanings; even 
the same person knows it to designate 
two or more ideas, and frequently reads 
it to mean one thing when written to 
mean another. I do not know when it 
first came to mean a Way; however, | 
find that Sir Richard F. Burton, prob- 
ably as early as 1880, used it in such 
a sense when he said: 


The Rule of Law emancipates man; 
and its exceptions are the gaps left by 
his ignorance. 


“Law”, as. then 


Undoubtedly the 
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conceived by Burton, is of greater 


scope and derivation than the prevail- 
ing rules of civil conduct now in effect 
in states and nations; yet the vivid 
contrast between law and ignorance is 
most illuminating and makes the sen- 
tence worth quoting. It was found in 
the conclusion to the notes on the 
Kasidah of Haji Abdu El-Yezdi, page 
134 of the edition published by Alfred 
\. Knopf in 1927. 


Sam R. FISHER 


Houston, Texas 


Uniform Code Will 
Work in Wartime 

Before Captain Richardson publishes 
his “own plan for a military code”, let 
me, as a military lawyer certified by 
the Judge Advocate General of the 
Navy and at present trying cases in 
General Courts-Martial, emphatically 
disagree with the primary conclusion 
(“A State of War 
and the Uniform Code of Military 
Justice”, Journal, August, 1961.) 


in his first article. 





The Uniform Code of Military Jus- 
tice will work in time of war! It would 
take another full article to refute the 
errors and present a complete rebuttal, 
but the major point is simple: the main 
reason why the Uniform Code will 
work in time of war is because it has 
worked in time of war—the Korean 
war. And this was when the Uniform 
Code was new and untested! 

Despite the gratuitous and unsub- 
stantiated generalization by Captain 
Richardson that, “any system of crimi- 
nal law tends to work better in its be- 
ginnings, before it has accumulated a 
backlog of unheard appeals and a sub- 
stantive body of case law”, it appears 
clear to me that just the reverse is true. 
\ brand new system of law means a 
huge, agonizing change from the famil- 
iar and routine way of doing things. 
It means new procedures to be fol 
lowed, new forms to be used, and new 
provisions of law to be interpreted and 
applied. This is the time of travail 
when the new system is born, not years 

(Continued on page 1154 
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later when the system is grown up 


and more or less self-operating. Then 
the new system has become the old and 
familiar, and then is the time when 
rapid expansion to meet a war situation 
could most easily be taken in stride. 
As Rear Admiral William C. Mott, 
Judge Advocate General of the Navy, 
“When the Uniform Code 
of Military Justice was enacted in 1951 
[T]he drastic changes which the 
Code effected on the Navy’s 


has written: 


previous 
judicial system created many prob- 
lems, for it was so new that in many 


Ad- 


miral Mott goes on to say that at this 


areas we had to grope our way.” 
time he would “. . . retain the system 
as it exists, with only minor reforms or 
improvements as indicated by experi- 
ence over the years”. (St. John’s Law 
May, 1961, page 305.) 

One thing, 


Review, 
however, I'll concede. 
The Uniform Code will work in time 
of war—as that term has been tradi- 
But if the United 
States becomes involved 


tionally understood. 
in an all-out 
war of nuclear destruction, a no-holds- 
barred battle of the megaton bombs, 
then I shall admit that the Uniform 
Code of Military Justice will probably 
not work. But then again, not much 
else will work either. 

Ro anp F. CHAsE 

Lieutenant, U.S.N.R. 


San Diego, California 
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Air Force Advertising 
About Lawyers’ Status 
The letter from J. Cooper Kimbrough 
published on page 858 of your Septem- 
ber issue intrigues me. It would seem 
that he condemns U.S.A.F. advertising 
for characterizing the Air Force law- 
yer’s status as being “a position com- 
manding respect and admiration ,. . 
good starting salary .. .”. 
It is that Mr. 
chooses to determine prestige and re- 


clear Kimbrough 
spect solely by a monetary standard, 
and apparently in his lights a “good 
starting salary” can be such only if it 


is the highest. Patently, these stand- 


ards are not the proper ones. 

He errs in some of his examples. 
Medical, dental and veterinary officers 
enjoy accelerated promotions and in- 
creased pay as their tour of duty pro- 
gresses. But, it just isn’t true that in 
the beginning all of them receive a 
higher rank than the attorney counter- 
part. Also, 
closer to being one quarter more rather 


the difference in pay is 
“twice as much” 

The 
attorney 
staff 
“the judge” 


than 


average beginning Air Force 
soon finds that commanders 
and members busily call upon 
for advice and assistance 
in a myriad of subjects. He soon finds 
that all of his fellow officers are well 
aware and appreciative of the unique 
and valuable services he renders to the 
military community. In no time at all 


the new Air Force attorney finds that 
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in fact he does enjoy a position of 
high prestige and esteem. 

The new Air Force attorney, in most 
instances, comes on active duty in the 
grade of First Lieutenant earning ap 
proximately $400.00 a month. Can it 
be denied that virtually all freshly ad- 
mitted attorneys view this as a “good 
starting salary”? I think not. 

Clearly, his condemnation is unwar- 
Is it then that J. Cooper Kim- 
brough was well aware of this and 


ranted. 


only used the advertisement as an invi- 
tation to broadcast the legitimate com- 
plaint that the military attorney is not 
being as well treated as those officers 
in the medical and quasi-medical pro- 
? 


fessions ? it is 


unfortunate that he chose to cloak his 


I believe so. However, 
purpose in what was ostensibly an at- 
tack upon Air Force advertising in- 
tegrity, and that he to a degree depart- 
ed from accuracy. 

WituiaM E. McCartuy 
Dayton, Ohio 


Canon 35 and 
Colorado’s Experience 

Assuming that any lawyer would 
want to be sure of his facts before 
assuming the role of an advocate, it 
came as a distinct shock to read the 
erroneous concepts concerning Canon 
35 set forth by Mr. Arch M. Cantrall 
in the August, 1961, Journal. 

In Colorado, we feel that we can 
actual and 
knowledge concerning the problem of 


speak from experience 
photography and broadcasting of court 
As stated by Charles M. 
Lyman of the Connecticut Bar in the 
1960, 
the campaign for change of Canon 35: 


proceedings. 


December, Journal concerning 
“In Colorado alone it has reached full 
fruition.” 

And as stated by the Chief Justice of 
our Supreme Court, Frank Hall, at the 
meeting of the American Bar Associ- 
ation in St. Louis, our rule in Colorado 
is a workable rule which has been 
proved by experience. 

Mr. Cantrall contends a modification 


of Canon 3 


person and prevent him from being a 


5 will frighten the average 


witness in a trial and that we shall be 


left with only “extroverts” as witnesses. 
I do not think it would be improper 
to ask Mr. Cantrall as to the scope of 


his experience in the trial of cases 
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under a modified Canon 35. I should 
like to know whether or not he has 
interviewed any of the witnesses who 
have appeared in our many, many 
televised, broadcast and photographed 
trials in Colorado? 

Mr. Cantrall objects on the grounds 
the reporting of any trial “can, by its 
very nature, be only a partial report”. 
Presumably, even in West Virginia re- 
porters are not denied access to trials. 
As was presented to the Colorado Su- 
preme Court in the brief of the Denver 
\rea Radio and Television Association 
and the National Association of Radio 
and Television Broadcasters during the 
hearings concerning Canon 35: 


The printed media can, at best, trans- 
mit a secondhand account of an 
occurrence. The reporter with pad and 
pencil seated in the courtroom re- 
creates the scene in his mind and ob- 
serves, relates. and interprets accord- 
ing to his individual background. 


Mr. Cantrall conjures up visions of 
storm in the courts while hundreds 


of photographers and broadcasters are 
fighting for access to the courtrooms. 
Again may I ask if you studied the 
operation of our system in Colorado 
where we have equal access to the 
courts by all media? 

Mr. Cantrall seems to be wholly 
appalled at the thought of a public 
trial. His fear for the witness being 
cross examined “for the world to see 
his struggle to express himself and to 
outwit the cross examiner”, was rather 
effectively answered by Blackstone who 
stated: 


This open examination of witnesses 
via voce, in the presence of all man- 
kind, is much more conducive to the 
clearing up of truth than the private 
and secret examination taken down in 
writing before an officer or his clerk, 
in the ecclesiastical courts, and all 
others that have barred their practice 
from the civil law: where a witness 
may frequently depose that, in private, 
which he will be ashamed to testify in 
a public and solemn tribunal [3 
Blackstone, Commentaries, 373 (4th 


Edition 1783) }. 


When one views Mr. Cantrall’s ar- 
ticle in the light of the actual experi- 
ence of the Colorado courts, we realize 
that none of his expressed fears have 
actually occurred in our state and we 
ask whether or not Mr. Cantrall has 
had actual experience with photogra- 
phy and broadcasting of courtroom 
proceedings ? 

Frankly, we find it extremely diffi- 
cult to give heed to any argument 
based wholly on assumptions without 
factual backing. If Mr. Cantrall would 
care to make a firsthand study of the 
operation of courtroom photography 
and broadcasting, we should be happy 
to have him study our system in the 
State of Colorado. 

Ricnarp M. Scumur, Jr. 


Denver, Colorado 


More on Marshall’s 
Drinking Habits 

The letter from Mr. William Piper 
published in the April issue is not the 
only description of the drinking habits 
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of Justices Marshall and Story. Albert 


J. Beveridge, at page 88 of volume 4 
A Creative of his monumental work, The Life of 
CAREER | THE LAW John Marshall (1916), states: 
“We are great ascetics, and even 
awaits you at The Lawyers Co-op deny ourselves wine except in wet 
weather,” Story dutifully informed his 
A creative career in writing and research awaits lawyers and recent wife. “What I say about wine gives you 
law graduates. At The Lawyers Co-op you will: our rule; but it does sometimes hap- 
pen that the Chief Justice will say to 
— Enjoy professional status and recognition. You will me, when the cloth is removed, “Brother 
also earn a good, dependable income with excellent Story, step to the window and see if it 
“fringe benefits” not usually available to the legal a mA tom Meee | Ane tt oe 
: him that the sun is shining brightly, 
profession. 


Judge Marshall will ‘times reply, 
“All the better, for war jurisdiction 


— Enjoy the personal satisfaction of making important extends over so large a territory that 


and lasting contributions to the development of the the doctrine of chances makes it cer- 
law. tain that it must be raining some- 


where.” 
— Be a member of an alert and vigorous publishing 
organization which seeks and finds new ways to Beveridge states that this incident 
meet the needs of the legal profession. was one of many, “some true, some 
false and others a mixture”, which 


For more information, write to: were related of judicial meetings held 


Mr. WILLIAM B. HALE, Secretary by the Court, and that this particular 
story, quoted from 12 Magazine of 
American History 69, had its varia- 
tions. 

Kenneth Umbreit, in his book, Our 
Eleven Chief Justices (1938), indicates 
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hat the wine consumed by Justice 
irshall was Madeira, and that one of 
most popular brands of Madeira | 
is called “Supreme Court” because 
| that fact. 

Justice Marshall’s sister-in-law, Mrs. | 
‘dward Carrington, in an undated 
manuscript quoted in 2 Beveridge 102, 
said that the Chief Justice “was, of all 
men, the most temperate”. 

Of the many variations of the in- 
cident that apparently exist, we do not 
know which is the most correct. How- 
ever, we prefer the one suggested by 
Mr. Beveridge since it is more in keep- | 
ing with our popular notion of the 
majesty of the Supreme Court and its 
great Chief Justice who so personifies 
that majesty. 

MortTIMER SCHWARTZ 
Joun C. Hocan 


Santa Monica, California 


American Bar Association 
Must Take the Initiative 
Never in the history of mankind has 





a group or organization had the ability | 
to do a service to our country and 
humanity as the American Bar Associ- 
ation has today. Governments are dead- | 
locked in power politics, and the only | 
real solution is person to person nego- 
tiations to settle matters not yet in 
issue by governments in the battle of 
power politics, but on long range mat- 
ters which, if solved, can bring a 
nethod of solution for any problem, 
‘-rge or small, long range or short 
range. 

What attorneys and the American 
Bar Association should seek is the 
method of solution, and not the solu- | 
tion. What we should provide is the | 
machinery, mechanisms and procedures | 


which we can turn over to the govern- | 


ments—a workable  solution-seeking 
scheme. Whether it be the revitaliz- 
ing and strengthening of the United 
Nations and World Court, or the insti- 
tution of new organizations and ma- 
chinery is a matter to be decided. The 
events of the last months have height- 
ened the need for consideration in this 
field. The people of this country and 
the world are now aware, as never 
before, of the danger of the status quo. 
( nless something is done, the peoples 
of the world face the possibility of 
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The President’s Page 


(Continued from page 1145) 


diction of the Section as proposed in 


the preliminary report of the Commit- 


tee, is as follows: 


The purpose of this Section shall be 
to enhance the role and skills of law- 
yers engaged in general practice of 
law, through study, collection. develop- 
ment, and dissemination of material on 
subjects of interest and concern to 
them, cooperating with and encourag- 
ing membership in other Sections of 
the Association, gearing its activities 
to basic principles and procedures and 
utilizing publications, meetings, semi- 
nars, committees and other suitable 
media for this end, thereby promoting 
the objects of the American Bar Asso- 
ciation. 


Among the subjects of interest and 
concern to general practitioners, the 
Committee considered and generally 
approved the following: 


1. Role and importance of the gen- 
eral practitioners. 

2. Relation of the general practi- 
tioner to the specialist. 

3. Basic as distinguished from spe- 
cialized law and procedure in specific 
fields. 

4. Meeting competition of non-law- 
yers. 

5. Ethical problems of practice. 

6. Key case decisions in various 
fields. 

7. New reference works and texts. 

8. Legislative news. 

9. Basic trial techniques. 

10. Current legal literature of the 
general practice. 

11. Law office operations, including 
accounting, client interview techniques, 
economics, tax saving techniques, etc. 


12. The psychology of law practice. 


The major question raised concern- 
ing the creation of this Section is 


whether or not it would be in “substan- 
tial conflict” with the jurisdiction and 
activities of existing Sections and com- 
mittees and thereby adversely affect 
their membership and activities. Con- 
current jurisdiction now exists among 


many of the present Sections and among 
Sections and numerous committees. Due 
to the nature of the practice of law, it 
would be impossible to carry on the 
work of the Association without over- 
lapping jurisdictions of Sections and 
committees. There is no question that 
much of the work of the proposed Sec- 
tion, acting within the limitations stated 
in its jurisdiction—that it must gear 
“its activities to basic principles and 
procedure”—will be concurrent with 
the activities of one Section or another. 
Nevertheless, the Committee feels that 


‘ 


rather than being in “substantial con- 
flict” with existing Sections, this pro- 
posed Section would be supplementary 
thereto and would be of a great deal 
of assistance in interesting its mem- 
bers in becoming members of other 
Sections. 

The proposed jurisdiction includes 
the purpose that the Section will co- 
operate with and encourage member- 
ship in other Sections of the Associa- 
tion. It is contemplated that, if the 
Section is created, it would call upon 
other Sections for many of its pro- 
grams. Thus, the individual and gen- 
eral practitioner would have demon- 
strated to him the worth of a particular 
Section in a specialized field of law 
and be encouraged to join such other 
Section. Since the proposed Section’s 
activities will be geared to basic prin- 
ciples and procedures, it is felt that any 
conflict would be minor. If I believed 
that the creation of a Section of Gen- 
eral Practice would decrease the mem- 
bership in, or adversely affect the ac- 
tivities of any of our present fine and 
efficient Sections, | would oppose the 
creation thereof. However, it is my 
considered judgment, after attending 
the open meeting in St. Louis and the 
recent committee meeting in Chicago, 
and after studying this problem since I 
first became a member of the Board of 
Governors in 1955, that the creation of 
a Section of General Practice would 
not only benefit the Association as a 
whole, but would benefit and stimulate 


membership in our existing Sections. 
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Under our By-Laws, the proponents 
of any proposed Section are required 
to file with the Secretary of the Associ 
ation, at least six months prior to the 
meeting of the House of Delegates at 
which action upon the proposal is con- 
templated, a statement which sets forth 
the jurisdiction of the Section, its by 
laws and other matters, including a list 
of present and prospective members of 
the Association who have signed state- 
ments that they will apply for mem- 
bership in the Section, if it is created. 
In order for the proposal to be consid- 
ered at the Annual Meeting in August, 
it will be necessary for this statement 
to be filed by the first of February. Of 
course, the Section cannot be created 
unless the House of Delegates deter- 
mines so to do by a two-thirds vote, 
after a report by the Board of Gover- 
nors on the proposal to create the 
Section. 

Hence, the Committee is anxious 
that any interested member of the As- 
sociation or any prospective member 
send to the Committee at the American 
Bar Association headquarters a signed 
statement that he will apply for mem- 
bership in the Section, if it is created. 
A form appears on page 1156 of this 
issue of the Journal, and anyone inter- 
ested in membership in the Section 
should clip and execute the form at 
once and send it to headquarters. One 
of the major considerations in deter- 
mining whether the Section will be 
created or not will be the number of 
members interested. 

The Special Committee is anxious to 
be fully advised both of the desirabil- 
ity of such a Section and the problems 
which might arise if it is created. It 
is hoped that all interested members of 
the Association, whether they favor or 
oppose the creation of the Section, will 
give the Committee the benefit of thei 
suggestions by writing to the Commit 
tee To Consider Establishment of a Sec 
tion of General Practice at headquar- 
ters, with a copy to John D. Randall. 
Esq., 10 First Avenue, East, Cedar 
Rapids, Iowa. 
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(Continued from page 1157) 


annihilation. Petty jealousies and na- 
tional pride may not offer the same 
obstacles to an international system of 
justice today as they did six months 
ago. People everywhere are more 
frightened, and rightly so, and are 
looking at the problem more realis- 
tically. 

What then is the answer? Private 
enterprise—attorney to attorney, asso- 
ciation to association, university to 
university, person to person discussion 
and negotiation without consideration 
of the so-called crisis issues before the 
world today, but only long-range, effec- 
tive machinery to adjudicate inter- 
national disputes. 

This, then, should be the primary 
objective of the American Bar Associ- 
ation in the months ahead. Talks and 
the 
scholarly jurists in the United States, 


discussions with some of most 
England, France, the Soviet Union, 
Communist China and India—once the 
agreement is reached, the next objec- 
tive would be to sell the program to 
our peoples and governments. 

Failure of some system of inter- 
national control of armaments means 
the eventual destruction of the earth. 
The principles and freedom of our 
country will mean little then. 

The world cannot wait. The Ameri- 
Bar take 
initiative, and quickly. 


can Association must the 
BuRTON SHAMSKY 


Solana Beach, California 


Mr. Lawlor’s Theory Hardly 
Fair to Government 

I was most disappointed in the ar- 
ticle by Reed C. Lawlor appearing in 
the October, 1961, issue of the Journal. 


I am certain that the suggestions con- 


tained therein do not bring a solution 
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to the Government’s patent policy any 
closer. 

Under his “fair compensation” the- 
ory, Mr. Lawlor stated that the Govern- 
ment should receive what it pays for, 
but should also pay for what it gets. 
What would the Government get un- 
der the usual research and development 
contract if it did not get rights in 
patents first conceived or reduced to 
practice thereunder? One thing certain, 
the Government would get the contrac- 
tor’s invoices, and little else except in- 
formation that certain things had been 
accomplished, Admittedly, the Govern- 
ment would be in a better position to 
determine whether it should obtain a 
license, and pay via royalties for per- 
mission to use a patent which it had 
already paid the licensor for develop- 
ing. Thus, it is submitted that Mr. 
Lawlor’s theory is (more than) fair to 
contractors, but is hardly fair to the 
Government (sometimes referred to as 
the general public). 

To clarify the record as to what 
patent rights the Government obtains 
and what the contractor gets under the 
“license” theory, I refer you to the 
contract clause set forth in Section 9- 
107.2(b) of the Armed Services Pro- 
curement Regulations. The clause pro- 
vides that the contractor agrees to and 
does thereby grant to the Government 
an irrevocable, nonexclusive, nontrans- 
ferrable, and royalty-free license to 
practice and cause to be practiced any 
invention, improvement or discovery 
conceived or first actually reduced to 
practice in the performance of the ex- 
perimental, developmental or research 
work called for or required by the 
the 


license 


Government 
for the 
purpose of providing services or sup- 


contract. However, 


cannot exercise such 


plies to the general public in competi- 
tion with the contractor or contractor’s 







licensees. Further, the regulations pro. 
vide that certain patents can, by nego- 
tiations, be excluded from the opera. 
tion of the clause. Thus, not only is the 
contractor paid in accordance with the 
terms of the government contract, 
which ordinarilly reimburses him his 
costs and pays him an agreed-upon 
fee, but as to furnishing services and 
supplies to the general public, he is in 
the same position as though the patent 
had not been conceived or first reduced 
to practice under a government con- 
tract. 

Mr. Lawlor stated that “any law that 
renders (patent rights) less than exclu- 
sive and any law which does not se- 
cure that right to the inventors would 
appear to be of doubtful constitution- 
ality”. As he stated about the “employ- 
er-employee relationship” theory, I say 
as to his expressed doubts about con- 
stitutionality, “it is difficult to under- 
stand how the theory can be proposed 
I am reminded of 
the statement which Mr. Justice Holmes 
made in United States v. Sullivan, 274 
U. S. 259 (1927). “It will be time 
enough to consider the question when 
a [Government contractor] has the te- 
merity to raise it.” 


at all by a lawyer”. 


PENN H. O’Brien 


Kent, Washington 


Punishing Parents 
Is Not the Answer 
It has taken me a long time to catch 
up with the reading of the Journal, but 
I do wish to commend the authors of 
“Shall We Punish the Parents”, which 
appeared in the August, 1961, issue. 
I am in thorough agreement with 
the conclusions reached, that punish- 
ing parents is not the answer to the 
problem of juvenile delinquency. 
Harry W. LinpEMAN 
Newark, New Jersey 
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withdrawal, etc.—to the nearest C T office, you 
are certain: 


tract, 





n his 
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; and 1. The work will be done as you, the lawyer, 
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atent such work for lawyers only. 
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. You will be pleasantly surprised at the 
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The Inland Gas Corporation Case: 


An Epic of Corporate Reorganization 


This is the story of a controversial and fascinating case that began a 
generation ago during the depression when a natural gas system col- 
lapsed financially. Mr. Pines details the history of the reorganization, 


which was concluded only recently. 


by J. Arnold Pines * Chief Financial Analyst, Division of Corporate Regulation, 


Securities and Exchange Commission 


ry 

| HE SECURITIES and Exchange 
Commission is concerned with the ad- 
ministration and enforcement of seven 
different statutes enacted by Congress. 
Under one of those statutes, Chapter X 
of the Bankruptcy Act, the Commission 
serves as an expert adviser to the fed- 
eral courts in connection with corporate 
reorganizations. My area of responsi- 
bility, as Chief Financial Analyst of 
the Division of Corporate Regulation 
of the SEC, extends to three statutes, 
namely, the Public Utility Holding 
Company Act of 1935, the regulatory 
provisions of the Investment Company 
Act of 1940, and Chapter X of the 
Bankruptcy Act. Having a rather rich 
field of experience from which to draw, 
I have selected the controversial and 
fascinating case history of the financial 
collapse of a not very large natural gas 
system some twenty-nine years ago, 
the reorganization of which was con- 
cluded recently. 

The principal corporate entities in- 
volved in this matter are Inland Gas 
Corporation, Kentucky Fuel Gas Cor- 
Fuel & Power 


Company and The Columbia Gas Sys- 


poration, American 


tem, Inc. I shall frequently refer to 
the first three-named corporations, to- 
gether with two minor subsidiaries of 


Fuel, 


American Fuel system, since American 


American collectively as the 
Fuel & Power Company is the top par- 
ent company in that group. These three 
corporations are in reorganization un- 
der Chapter X of the Bankruptcy Act. 
The fourth-named corporation, Colum- 
bia, is, of course, not in reorganization, 
but is, rather, a very large, solvent 
public utility holding company con- 
trolling nine natural gas distributing 
companies and five natural gas pipe- 
line companies. Its consolidated assets 
at June 30, 1959, aggregated $1,107,- 
567,000. 

We see from Table A that Columbia 
is a 76.4 per cent stockholder of Amer- 
ican Fuel and also a creditor of each 
of the three debtor corporations. Amer- 
ican Fuel, in turn, owns 72.6 per cent 
of the common stock of Inland and 
91.1 per cent of the common stock of 
Kentucky Fuel. 


26 per cent of the common stock of 


Kentucky Fuel owns 


Inland, while the general public owns 
1.4 per cent. Table B indicates that the 





The Securities and Exchange Commission, as 
a matter of policy. disclaims responsibility for 
y private publication by any of its employees. 
The views expressed herein are those of the 
hor and do not necessarily reflect the views 
the Commission or of the author’s colleagues 
yn the staff of the Commission. 


1. See Table B, note (a). regarding the in- 
sion, for purposes of comparative analysis, 
-ertain debt securities retired as of June 30, 
9, primarily from the proceeds of a bank 
n. 


2. On the basis of 1958 figures, Inland pur- 


ases 79 per cent of its gas requirements from 
ynessee Gas Transmission Company, a non- 


aggregate principal amount of out- 
standing debt of the three debtor cor- 
porations, as of August 31, 1959, 
after eliminating intercompany items, 
amounted to $9,637,994, while inclu- 
sion of accrued and unpaid interest at 
contract rates to August 31, 1959, 
increases the aggregate debt to $26,- 
751,465.! 

The principal assets of the American 
Fuel system are owned by Inland. This 
company is, indeed, the heart of the 
system. Inland purchases, produces, 
transmits and sells natural gas, with its 
sales being made either directly to in- 
dustrial consumers or to associated 
operating companies which resell to 
industrial consumers. Its physical as- 
sets are situated in eastern Kentucky 
and include, in addition to gas-produc- 
ing acreage, a pipeline and a gathering 
system together with auxiliary equip- 
ment. Kentucky Fuel and American 
Fuel are both nonoperating companies.* 

Inland was incorporated in March, 
1927, Kentucky Fuel in May, 1928, 
and American Fuel in July, 1928. The 
first two were organized for the pur- 
pose of producing, transporting and 





affiliate. and 2 per cent from local production 
sources, and produces 19 per cent from its own 
wells. In 1958. the latest calendar year for 
which audited figures are available, Inland’s 
total gas sales amounted to 16,431,196 Mcf, re- 
sulting in gross operating revenues of $6,404,197. 
Net income amounted to $744,697. On December 
31, 1958. net utility plant per books was stated 
at $3,047,137. The physical properties, however, 
are considered to be worth substantially in ex- 
cess of this amount. Net current assets at the 
same date amounted to $4,739,489. 

3. Kentucky Fuel disposed of its physical 
proverties to Inland some twenty-one years ago 
and its sole assets consist of an inconsequential 
amount of cash plus its stock investment in In- 
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land. American Fuel’s assets, at the end of 1958, 
in addition to its stock and debt investments in 
Inland and Kentucky Fuel, were represented by 
some $500,000 of cash or temporary cash invest- 
ments, plus the common stocks of two small 
operating companies. 

The two operating companies are Inland Gas 
Distributing Company and Carbreath Gas Com- 
pany. Sometime prior to September 30, 1959, all 
of the assets of these two subsidiaries were 
transferred to the Inland Trustee, but pending 
consummation of a plan of reorganization dated 
February 25, 1958, filed by the Inland and Amer- 
ican Fuel trustees, separate books are being 
kept for these two subsidiaries. 
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selling natural gas to industrial con- 
sumers, while the third was organized 
as a holding company to consolidate 
their operations and management. 
American Fuel acquired control of 
Inland and Kentucky Fuel through an 
exchange of its stock for majority in- 
terests in their stocks. All three com- 
panies were promoted by the same 
persons and financed by the same 
group of bankers, and each sold debt 
securities to the public. A substantial 
amount of the j#iand stock had orig- 
inally been issued to the promoters and 
underwriters as compensation for serv- 
ices, while all of the Kentucky Fuel 
stock had originally been issued to the 
promoters without cost. An aggregate 
of $13,452,000 principal amount of 
debt securities was issued to the public 
as follows: Inland—$4,400,000 of 614 
per cent first mortgage bonds and 
$1,500,000 of 7 per cent debentures; 
Kentucky Fuel—$4,000,000 of 61% per 
cent first mortgage bonds and $1,000,- 
000 of 614 per cent debentures; and 
American Fuel—$2,000,000 of 7 per 
cent convertible gold notes and $552,- 
000 


American Fuel advanced moneys to the 


of unsecured demand _notes.* 


subsidiaries both from the sale of its 





debt securities as well as from the sale 
to the public of additional common 
stock.® 

The American Fuel system suffered 
from the beginning from an excessive 
amount of debt and an inadequate 
amount of common equity capital. 
During this early period, Inland and 


Kentucky 


operating losses. Neither company had 


Fuel incurred substantial 
been able to earn the burdensome in- 
terest charges on its outstanding bonds 
and debentures since their issuance. 
In 1929, as well as in 1930, American 
Fuel advanced funds to enable Inland 
and Kentucky Fuel to meet their inter- 
est requirements as well as for other 
purposes. 

Meanwhile, Hope Engineering Com- 
pany, a firm which had a substantial 
financial interest in American Fuel and 
had been managing the properties of 
Inland and Kentucky Fuel, made a 
survey on the basis of which it deter- 
mined that the only hope for survival 
of the American Fuel system lay in a 
large expansion of its markets. It con- 
cluded that a pipeline could be built 
from Kentucky to Detroit, Michigan, 
where large amounts of natural gas 


could be sold to industrial consumers 


who were not then supplied with nat. 
ural gas. Hope formed a syndicate 
with two other corporations—one an 
investment trust and the other a suc. 
cessful builder, operator and promoter 
of natural gas enterprises—to promote 
and build such a pipeline. The pipeline 
was to pass through the heart of the 
territory then occupied and served by 
subsidiaries of Columbia. The syndi- 
cate acquired control of American Fuel 
in March, 1930, pur- 
chase for cash of 76 per cent of the 
company’s common stock—1,000,000 
shares of 


through the 


original-issue stock, and 
150,000 additional shares from one of 
the earlier promoters. The syndicate 
agreed to make any advances necessary 
to meet monthly sinking fund payments 





4. The underwriters received aggregate com- 
missions of $734,505 on the sale of the Inland 
debt securities and $98,098 in payment for fi- 
nancing expenses; $550,000 commissions on the 
sale of the Kentucky Fuel debt securities; and 
$66,141 in payment for financing expenses; and 
$440,000 commissions and expenses on the sale 
of the American Fuel Gold Notes. 

Kentucky Fuel used a substantial portion of 
the proceeds of its debt financing to purchase 
certain gas acreage and equipment and to pur- 
chase its present holdings of Inland stock from 
stockholders of Inland. 

5. American Fuel sold 1,200,000 shares of its 
common stock for $550,000 cash. These were in 
addition to the shares issued in exchange for 
controlling interests in Inland and Kentucky 
Fuel. 
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due on the Inland and Kentucky Fuel 
bonds and debentures for one year be- 
sinning April 1, 1930, so as to pre- 
vent default until those companies 
could be put on a paying basis through 
development of additional markets. 
[he syndicate moved ahead on the 
pipeline project to Detroit, organizing 
corporations to build and operate the 
pipeline and to carry out related activ- 
ities; acquiring options on rights-of- 
way; securing a permit for crossing 
the Ohio River; 
construction. Contracts were also made 


and beginning actual 


with some of the larger industries in 
Detroit providing for sales estimated 
at over 19,000,000 cubic feet of gas 
per day. On October 9, 1930, the syn- 
dicate formally petitioned for a fran- 
chise to lay mains to deliver gas to 
Detroit. At 
this point, the roof literally caved in on 


industrial consumers in 
the American Fuel system. 
To explain this statement, I must go 
back a little. Prior to the organization 
of the American Fuel system, Colum- 
bia enjoyed virtual freedom from com- 
petition in the field occupied by its 
subsidiaries in Kentucky, Ohio and 
West Virginia. With the advent of the 
American Fuel system, however, the 
situation changed materially. Since the 
Columbia subsidiaries served domestic 
consumers as well as industrial con- 
sumers, they were subject to regulation 
by the state public utility commissions 
and to the franchise requirements, and 
also in certain instances to the rate re- 
quirements, of the various municipali- 
ties in which they sold natural gas. As 
such, they could be required by the 
state and municipal authorities to 
change their industrial rates or to give 
preference to domestic consumers in 
the event of insufficient gas supply for 
both domestic and industrial consum- 
ers. The American Fuel system, how- 
ever, selling only to industrial con- 
sumers under private agreements, was 
free from state and local regulation, 
and, therefore, whenever it came into 
competition with the Columbia system, 
it had a substantial competitive ad- 
the Columbia system. 
hus, during 1928, 1929 and the great- 
part of 1930, the American Fuel 
stem took away from Columbia some 


Vantage over 


{ its large industrial customers. 
During 1929 and 1930, Columbia 


was engaged in developing a plan to 
build a natural gas pipeline from its 
Kentucky and West Virginia fields to 
the eastern seaboard cities of Washing- 
ton, Baltimore and Philadelphia. The 
project required a large increase in 
Columbia’s gas reserves in West Vir- 
ginia and eastern Kentucky. It regard- 
ed the gas acreage held by the Ameri- 
can Fuel system as desirable. Columbia 
knew of the precarious financial condi- 
tion of Inland and Kentucky Fuel and 
that the 
bonds provided that, upon default in 


indentures securing their 
interest or sinking fund payments, the 
indenture trustees should institute fore- 
closure proceedings upon the request 
of holders of 25 per cent of their 
bonds. In anticipation of such happen- 
ing, and to place itself in a position to 
force foreclosure and sale of the prop- 
erties with an opportunity to purchase 
them at foreclosure, Columbia, in Jan- 
uary, 1930, began secretly to purchase 
Inland and Kentucky Fuel bonds on 
the open market at but little discount 
from par, and by the end of April, 
1930, it had acquired 26 per cent of 
the Inland bonds and 28 per cent of 
the Kentucky Fuel bonds. Columbia 
thereupon stopped buying bonds for 
the time being and watched the devel- 
opment of the syndicate’s projected 
pipeline. 

During this time, Columbia was also 
engaged in plans to supply natural gas 
to the Detroit area. When Columbia 
learned on October 9, 1930, that the 
syndicate had formally petitioned for 
a franchise to lay gas mains in Detroit, 
Columbia’s first response was a resolu- 
tion of its executive committee, adopt- 
ed the very next day, to build a pipe- 
Toledo, Ohio, to Detroit. 
Since the syndicate’s guarantee of sink- 


line from 


ing fund requirements precluded the 
use of bonds to precipitate a receiver- 
ship, Columbia deemed it necessary to 
purchase the controlling stock interest 
in the American Fuel system, Accord- 
ingly, on October 30, 1930, Columbia 
purchased the syndicate’s 76 per cent 
stock ownership and other holdings in 
the American Fuel system at a price of 
$2,826,789, giving the syndicate a 
clear profit of $350,000. Columbia also 
agreed to hold the members of the 
syndicate harmless by reason of vari- 
ous obligations they had undertaken 
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J. Arnold Pines, now Chief Finan- 
cial Analyst, Division of Corporate 


Regulation, of the Securities and 
Exchange Commission, has been a 
member of the Commission’s staff 
since 1941. He is a graduate of the 
Rutgers University School of Busi- 
ness Administration. 





with respect to the sinking fund re- 
quirements of Inland and Kentucky 
Fuel, as well as in connection with the 
Detroit pipeline project. This purchase, 
together with its purchases of bonds 
and debentures of Inland and Kentucky 
Fuel in the early part of 1930 and 
again in the latter part of that year, 
resulted in a cost to Columbia for its 
investment in the American Fuel sys- 
tem of $6,318,625. It is interesting to 
note that, as a result of the syndicate’s 
sale to Columbia, Hope Engineering 
company, organizer and member of 
the syndicate, lost the opportunity to 
build a $20,000,000 pipeline at an 
estimated fee of 4 per cent. Columbia, 
therefore, made a supplementary con- 
tract with Hope whereby Columbia 
guaranteed to employ Hope to perform 
natural gas engineering work on at 
least $20,000,000 worth of construction 
projects over the next three years for 
a fee of 4 per cent—an obligation 
which it later discharged by paying 
Hope $400,000 without any work be- 
ing done by Hope. 

Upon gaining control of the Ameri- 
can Fuel system, Columbia immedi- 
ately caused the abandonment of the 
Detroit project. By the use of certain 
of its debt claims, Columbia promptly 
caused receivership proceedings to be 
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instituted against Inland and Kentucky 
Fuel on December 1, 1930, in the 
United States District Court for the 
Eastern District of Kentucky, and a 
nominee. of Columbia, who had been 
president of Inland, was appointed 
receiver of both Inland and Kentucky 
Fuel. Thus, Columbia proved the accu- 
racy of a forecast and a threat made 
by Columbia’s president earlier that 
year, when he said: “If anyone thinks 
Columbia will allow a ditch to be dug 
across the State of Ohio, he is just 
crazy”, and that if Columbia came into 
the picture it would have to “put the 
company [American Fuel] through 
the wringer”. (Opinion of the United 
States Court of Appeals for the Sixth 
Circuit, 151 F. 2d 461, 468 (1945).) 
The crucial role played by Columbia in 
the collapse of the American Fuel sys- 
tem is described in these words of the 
Court of Appeals (151 F. 2d at 469): 


The prospect of recovery and possible 
profit in what may now seem to have 
been initially an improvident invest- 
ment by security holders. lay in the 
achievement by American Fuel and its 
subsidiaries of an expanded market to 
be opened up by the Detroit pipe line. 
The realization of their hopes was for- 
ever destroyed by the activities of 
Columbia in assuming control of the 
American Fuel System, terminating 
further pursuit of the Detroit plan and 
placing the companies in receivership. 


Columbia continued the operation 
and management of American Fuel and 
its subsidiaries other than Inland and 
Kentucky Fuel until March 21, 1934, 
at which time an equity receiver was 
appointed for American Fuel by a 
court of chancery in Delaware. The 
company’s small operating subsidiaries 
followed it into receivership. In the 
latter part of 1935, trustees were ap- 
pointed for the various system com- 
panies under Section 77B of the Federal 
Bankruptcy Act, which had been enact- 
ed in 1934, and upon amendment of the 
Bankruptcy Act in 1938, the proceed- 
ings were placed under Chapter X. 

Actions brought against Columbia 
in 1938 by the trustee of Inland and 
Kentucky Fuel to recover damages un- 
der the federal antitrust laws—i.e., the 
Sherman Act and the Clayton Act— 
were dismissed in 1940 on the ground 


that the causes were barred by applica- 
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ble statutes of limitations. Subsequent 
to these adverse rulings, the trustee of 
Inland sought to compromise all claims 
by and against Columbia, and the Dis- 
trict Court entered an order approving 
a compromise. The Court of Appeals 
for the Sixth 
August, 1941 (amended in September, 


Circuit, however, in 
1941), reversed the lower court’s order 
and indicated that all claims and stock 
interests of Columbia acquired in vio- 
lation of the Clayton Act should be 
rejected (122 F. 2d 223). The Court 
of Appeals stated (122 F. 2d at 228): 


The facts in the record impel the con- 
clusion of this court that Columbia’s 
conduct was for the purpose of destroy- 
ing the debtors and their subsidiaries, 
and that by its acts, it drew to itself 
the lifeblood of all the debtors and 
picked the flesh from the bones of these 
corporate entities and now, under the 
terms of the settlement approved by 
the lower court, is to have a share of 
the skeleton. 


But Columbia had not been a party 
to this litigation, and further hearings 
were needed to determine the extent to 
which its claims had been acquired in 
violation of the Clayton Act. In a sub- 
October, 1945 
(clarified in November, 1945), after 


sequent decision in 
many months of trial in the District 
Court, the Court of Appeals modified 
its earlier indication calling for out- 
right rejection of Columbia’s claims, 
and instead directed their subordina- 
tion to the claims of all other creditors 
of every class (151 F. 2d 461). At 
that time, it appeared that there would 
be no practical difference between sub- 
ordination and rejection, since it was 
assumed that the value of the Inland 
estate was less than the aggregate of 
the claims of Inland’s public creditors. 
In accordance with the views expressed 
by the SEC, the court pointed out that, 
apart from any question as to possible 
antitrust violations, Columbia’s con- 
duct was such that it would be in- 
equitable to permit Columbia—which, 
as a controlling stockholder, had vio- 
lated obligations it owed to security 
holders of the system—to participate 
in the reorganization prior to the satis- 
faction of the claims of all other credi- 
tors. The United States Supreme Court 
refused to review this far-reaching de- 


cision (329 U. S. 737 (1946) ). 


The proceedings since that date have 
been marked by the filing of various 
plans of reorganization by the trustees 
litigation arising 
therefrom. Most of the litigation has 


and by extensive 


arisen from the continued increases in 
the valuation of the assets of the Amer- 
ican Fuel system. In the course of the 
proceedings, significant rulings have 
been made by the courts defining and 
redefining the rights of the various 
parties in interest. In a decision in 
1946 involving this very reorganiza- 
tion, the United States Supreme Court 
held that questions relating to interest 
during reorganization are to be deter- 
mined by a balancing of equities be- 
tween creditor and creditor or between 
creditors and the debtor, and in the 
circumstances there present, it disal- 


lowed interest on overdue interest 
coupons on Inland’s first mortgage 


bonds. 

In March, 1949, the Inland trustee 
filed a plan, which, as later revised, 
was based on a system valuation of 
$5,600,000, and which provided for 
Columbia to participate in the residual 
equity of Inland after payment to the 
public creditors of Inland and before 
any payment to the public creditors of 
American Fuel and Kentucky Fuel. 
Incidentally, this valuation should be 
considered in the context of the fact 
that, prior to the filing of this plan, 
cash generated by Inland’s operations 
had enabled the system to pay some 
$5,653.000 in principal and interest on 
the publicly held debt of the system.‘ 
The plan was approved by the District 
Court, but was rejected by the Court of 
Appeals in March, 1951. The Court 
of Appeals held that the public credi- 
tors of American Fuel and Kentucky 
Fuel were “quasi-creditors” of Inland 
and entitled to participate as such in 
the residual equity of Inland before 
any participation could be given to 
Columbia (187 F. 2d 813). It ruled 
that the participations of the public 
creditors of American Fuel and Ken- 





6. Vanston Bondholders Protective Commit- 
tee v. Green, 329 U. S. 156, 165 (1946). 

7. Thus, Inland had paid off in full its pub- 
licly held first mortgage bonds in the principal 
amount of approximately $2.650.000, together 
with about $2.600.000 of interest thereon, and 
Kentucky Fuel had made an interim cash dis- 
tribution to the public holders of its first mort- 
gage bonds of nearly $403,000. (See Table B. 
note (b), with respect to the question of alloca- 
tion of this latter item as between principal and 
interest.) 
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TABLE B 
AMERICAN FUEL & POWER COMPANY SYSTEM 


atement of Debt Claims Against the Debtor Corporations, Including Accrued and 
Unpaid Interest Computed at Contract Rates, as of August 31, 1959 








Total 
Claim 


Principal 


Amount Interest 


AMERICAN FUEL & POWER 
COMPANY 

7% Gold Notes publicly held@ 

7% Gold Notes held by Columbia 

6% Demand Notes held by Columbia 

Other unsecured claims of Columbia 





$ 1,905,100 $ 3,000,532 
60,000 122,500 
552,000 963,008 


17,301 she aes 


$ 4,905,632 
182,500 
1,515,008 
17,301 





Total $ 2,534,401 $ 4,086,040 $ 6,620,441 





KENTUCKY FUEL GAS 
CORPORATION 

Advances due American Fuel 

Claims of general creditors 

614% First Mortgage Bonds publicly held 

614% Debentures publicly held 

614% First Mortgage Bonds held by 
Columbia 

614% Debentures held by Columbia 

644% Unsecured claims for advances 
by Columbia 


64,825 $ 
22,427 
2,236,600 
542,000 


111,801 $ 176,626 
22,427 
6,086,347 


1,572,476 


3,849,747 
1,030,476 


> 
> 
2 


1,685,871 
397,600 


3,157,003 
755,937 


4,842,874 
1,153,537 
65,606 


123,288 188,894 





Total $ 5.014.929 §$ 9.028.252 


$14,043,181 


INLAND GAS CORPORATION 

Advances due American Fuel 

Claims of general creditors 

614% First Mortgage Bonds held by 
Columbia 

7% Sinking Fund Debentures held 
by Columbia 

614% Unsecured Claims for advances 
by Columbia 


335,936 $ 
10,022 


653,576 $ 989,512 


10,022 


971,054 2,985,400° 4,556,454 


320,100 651,670 971,770 


252,313 473,910 726,223 





Total $ 2,489,425 $ 4,764,556 $ 7,253,981 


$17,878,848 $27,917,603 


$10,038,755 





Combined Total 
Deduct intercompany debt owed to 
American Fuel 400,761 


765,377 1,166,138 


$26,751,465 


$ 9,637,994 $17,113,471 





Total for System 





(a) As of June 30, 1959, the public holdings of 7 per cent gold notes of American Fuel, includ- 
ing all accrued interest to that date, were paid off in cash in an aggregate amount of $4,905,632.50. 
The funds for this payment were obtained principally from a $4,000,000 bank loan made by the 
Inland trustee. For purposes of comparative analysis of the various classes of creditors in the 
American Fuel system as they existed prior to such date of payment, this table, although dated 

of August 31, 1959, includes the public holdings of the 7 per cent gold notes. 


(b) During the course of the proceeding, a payment of 18 per cent of the principal amount 

f the Kentucky Fuel bonds, or $402,588, was made by the trustee of Kentucky Fuel. The computa- 
n in this table applies such payment against accrued interest, although on the trustee’s 
»ks the entire payment was credited to principal. On the basis of the book figures, therefore, 

he total of principal plus accumulated interest as of August 31, 1959, amounts to $5,677,342, as 
mpared with $6,086,348 shown in this table. 

However, for purposes of a plan dated February 25, 1958, filed by the trustee of Inland and 
<entucky Fuel, the trustee has credited $72,689.50 of the $402,588 payment against defaulted 
interest due December 1, 1930, and, since interest subsequent to December 1, 1930, was disallowed 

the courts, the balance of the payment of $329,898.50 was applied in the reduction of the 
/rincipal amount of bonds. On this basis, the adjusted principal of the Kentucky Fuel bonds would 

ount to $1,906,701, as compared with $2,236,600 shown in this table 

(c) Includes $230,018 of additional interest on first mortgage bonds of Inland owned by 

lumbia for the period during which distributions made on November 21, 1939, and October 16, 

4, applicable to such bonds, were impounded. The impounding terminated on December 31, 

‘6, when the cash was restored to the Inland trustee. Such interest has not been accrued on the 
»ks of the Inland trustee for the periods mentioned. 


The Inland Gas Corporation Case 


tucky Fuel were to be measured by the 
respective stock ownerships of Ameri- 
can Fuel and Kentucky Fuel in Inland 
—i.e., in the correlative relationships 
of 72.6 per cent for American Fuel and 
26 per cent for Kentucky Fuel. This 
was in accord with the SEC’s views. 
However, contrary to the SEC’s posi- 
tion, the 1.4 per cent public stock in- 
terest in Inland was denied participa- 
tion in the equity of Inland on the 
ground that it did not represent a 
creditor position. This denial of a 
participation to the minority stock- 
holders of Inland, while at the same 
time according a participation to 
creditors of the parent companies on 
the basis of such companies’ ownership 
of Inland stock, affected the course of 
subsequent litigation. 

A subsequent pian filed by the trus- 
tees in June, 1952, which, as later 
amended, was based on a new system 
valuation of $8,800,000, provided for 
the public creditors of Inland to be 
paid in cash from a bank borrowing, 
and for cash and new common stock to 
be distributed solely to the public 
creditors of American Fuel and Ken- 
tucky Fuel on account of their claims. 
Here, too, in considering this valuation 
figure, one should note that the aggre- 
gate amount of payments made to the 
system’s public creditors prior to the 
filing of this plan now totaled about 
$6,387,000.8 The plan provided for no 
participation whatsoever to Columbia. 
It was approved by the District Court 
and affirmed by the Court of Appeals 
in March, 1954 (211 F. 2d 381). The 
plan never became effective, however, 
because after the United States Su- 
preme Court refused to review the case, 
the asset value of the estate had in- 
creased to the extent where the plan 
was presumably no longer fair. 

Subsequent plans of reorganization 
were filed by the trustees on the basis 
of cash offers received for the physical 
assets from two pipeline companies, 
but the plans had to be dropped when 
the offers were withdrawn. 

An additional important ruling came 
in a decision by the District Court in 
December, 1955, that the Inland stock 
owned by Kentucky Fuel had never 





8. Subsequent to the cash distributions al- 
ready noted, Inland paid some $734,000 interest 
on its publicly held sinking fund debentures. 
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actually been pledged under the mort- 
gage securing the Kentucky Fuel First 
Mortgage Bouds, and that, consequent- 
ly, the bonds and debentures of Ken- 
tucky Fuel were of equal rank and 
entitled to pari passu treatment. And in 
March, 1956, the District Court further 
ruled that the public holders of these 
bonds and debentures, being unsecured 
creditors, were not entitled to be paid 
any post-bankruptcy interest on their 
claims. This decision, opposed by the 
SEC, was affirmed by the Court of 
Appeals, one judge dissenting (241 F. 
2d 374), and the United States Su- 
preme Court declined to review the 
decision (355 U. S. 838).° The public 
holders of the American Fuel gold 
notes, however, were not affected by the 
court’s ruling because American Fuel 
had pledged its Inland stock as security 
for its gold notes. 

The value of the Inland estate con- 
tinued to grow during the proceedings. 
Although Inland’s earning power had 
initially been insufficient to pay the 
interest charges on its heavy debt struc- 
ture, the operations of the company, 
beginning in the late 1930's, aided by 
favorable economic conditions, gener- 
ated sufficient cash, which was distrib- 
uted to public creditors of the system. 
increased 
the total amount of distributions by 
the end of 
$9,409,000. 1° 


A new reorganization plan was filed 
by the trustees in February, 1958. It 


Further cash distributions 


1957 to approximately 


was predicated on a new system valu- 
ation of $11,030,000, and provided for 
a bank borrowing and payment in full 
of principal and interest on the public- 
ly held 


(which payment has since been made 


American Fuel gold notes 
in the amount of $4,905,632.50) ;"! 
payment of the principal only on the 
publicly held Kentucky Fuel bonds and 
debentures;!* and distribution to Co- 
lumbia, in recognition of its claims, of 
all the equity in Inland, as reorganized, 
represented by the entire issue of a 
new class of common stock. The aggre- 
gate payment to the Kentucky Fuel 
bondholders and debenture holders 
would thus amount to $2,466,316—a 
figure which is based on treating the 
bulk of a prior cash distribution as a 


payment of principal rather than in- 


terest, and which is less than one third 
of their aggregate claim to principal 
and interest as of August 31, 1959, of 
$7,658,823. As against the proposed 
distribution to the Kentucky Fuel pub- 
lic creditors, Columbia would receive 
100 per cent of the equity having a 
value, based on the foregoing over-all 
valuation, of about $3,021,000. This 
would exceed Columbia’s claims against 
Inland for principal, and the excess 
would necessarily represent a payment 
on Columbia’s claims against Inland 
for interest. 

Both the SEC and certain bond- 
holders of Kentucky Fuel contended 
that the value of the equity allocated 
to Columbia was substantially in excess 
of $3,021,000. The District Court, how- 
ever, accepted the valuation of the 
trustees’ expert, and in January, 1959, 
the Court of Appeals affirmed the Dis- 
trict Court on this as well as on other 
points of appeal, including the failure 
to pay any interest to the public credi- 
tors of Kentucky Fuel, and the recog- 
nition of claims of Columbia before 
recognition of the 1.4 per cent public 
common stock interest in Inland and 
of the public common stock interest in 
American Fuel (262 F. 2d 510). In 
April, 1959, the United States Supreme 
Court denied petitions for review (359 
U. S. 979). 

Prior to consummation of the trus- 
tees’ plan, the appellant bondholders 
of Kentucky Fuel proposed certain al- 
terations and modifications of the plan. 
They reflected an estimated valuation 
of the system’s assets, as of approxi- 
August 31, 1959, of 
$14,638,000, and were supported by 


mately some 
purchase commitments from institu- 
tional investors and underwriters.'* In 
addition to providing for full payment 
of principal and interest on the pub- 
licly held American Fuel gold notes 
from funds on hand and to be raised 





9. This ruling has been held to preclude the 
payment of interest to the public creditors of 
Kentucky Fuel from and after the date the com- 
pany went into receivership on December 1, 
1930, rather than from the date Section 77B 
proceedings were instituted against the com- 
pany in October, 1935 (262 F. 2d 510). 


10. The additional cash distributions subse- 
quent to the $6,387,000 previously noted consist- 
ed of approximately $2,155,000 in full payment 
of principal and interest on the Inland Sinking 
Fund Debentures held by the public and ap- 
proximately $867,000 in partial payment of ac- 
crued interest on the publicly held Gold Notes 
of American Fuel 


11. A $4,000,000 bank borrowing incurred for 
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by the sale of long-term debt securities 
to institutional investors, they provided 
for payment to Columbia of $5,780,537 
in cash, representing the principal plus 
interest on its secured claims against 
Inland plus the principal only of its 
unsecured claims against Inland, and 
for issuance to the Kentucky Fuel pub- 
lic creditors of new common. stock 
having an aggregate par value of 
$3,265,160, or about $800,000 in ex- 
cess of the amount they would receive 
under the trustees’ plan. However, the 
Kentucky Fuel public creditors would 
have the option to receive cash equal 
to the par value of the stock proposed 
to be issued to them. In addition, they 
would receive the right to subscribe to 
$694,650 par value of new common 
stock for cash. 

The bondholders’ proposals were op- 
posed by the trustees and by Columbia. 
Since Columbia would supposedly re- 
ceive only $3,021,000 in equity value 
under the trustees’ plan on the basis of 
the trustees’ valuation, one must ask 
why Columbia should resist proposals 
which would yield it $5,780,000 in 
cash. Can it be that Columbia does not 
really value the system’s assets at the 
amount urged by the trustees and ac- 
cepted by the courts, but rather at 
some larger amount, perhaps approxi- 
mating the value embodied in_ the 
bondholders’ proposals? We must re- 
member that institutional investors and 
underwriters are not prone to throw 
money away, and therefore they would 
hardly be likely to commit themselves 
to purchase the securities provided for 
in the bondholders’ proposals unless 
they were convinced as to the value of 
the underlying assets. If we apply this 
higher value to the distributions pro- 
posed under the trustees’ plan, the 
allocation to Columbia would be worth 
$6,447,000, as com- 
pared with the figure of $3,021,000 


approximately 





this purpose has since been substantially re- 
duced in amount. 

12. In addition, the public debenture holders 
of Kentucky Fuel would receive payment of a 
single interest coupon which was in default 
prior to December 1, 1930, the date of receiver- 
ship. 

13. This valuation figure of $14,638,000 repre- 
sents the sum of (a) the pro forma capitaliza- 
tion proposed by the bondholders in the amount 
of $9,015,160 (consisting of $4,250,000 of new 
bonds and $4,765,160 par value of new common 
stock), plus (b) an estimated $5,623,000 of 
system cash at August 31, 1959, before giving 
effect to the payment in full of the principal 
and interest on the publicly held Gold Notes of 
American Fuel. 
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based on the trustees’ valuation. It 
would also exceed the $5,780,000 cash 
payment proposed to be made to Co- 
lumbia under the bondholders’ pro- 
posals, 

On January 27, 1960, the Court of 
Appeals, one judge dissenting, upheld 
the District Court’s order rejecting the 
proposed modifications and directing 
consummation of the plan. The major- 
ity opinion analogized the length of 
this reorganization 
that of Jarndyce ¥. Jarndyce in 
Dickens’ Bleak House. It stated that 


the bondholders’ proposals were really 


proceeding with 


a new plan, not merely modifications 
of the trustees’ plan, and that it was 
too late to consider a new plan. The 
dissenting opinion, which agreed with 
the view which had been expressed by 
the SEC, stated that, on the basis of 
the purchase commitments received 
from institutional investors and under- 
writers, there would be available for 
reorganization purposes approximately 
$3,500,000 more in cash than under 
the trustees’ plan, and that further 
hearings should be held to reconsider 
the distributions under the trustees’ 
plan. The appellant bondholders sought 
review by the United States Supreme 
Court. A petition for a writ of certiorari 
was denied on June 6, 1960 (363 U. S. 
813). 

I think it is appropriate now to end 
the presentation of facts. That this case 
may be regarded as being sui generis 
in many of its aspects, including its 
extension for a generation in the life of 
man, does not vitiate the development 
of such principles. Incidentally, in 
connection with the length of the pro- 
ceedings, I am reminded of an actual 
event which occurred some time ago, 
which, I believe, lends emphasis to 
this aspect. Five years ago, in 1956, 
an attorney, who had been in this pro- 
ceeding for many years, introduced his 
25-year-old son to the court. This son 
was also a lawyer. He had been born 
after the proceeding had started, and 
while his father was engaged in the 

ise, he had finished public school, 

gh school, college, and law school 

id had been admitted to the Bar. 

I suggest the following points as 

eriting consideration: 


1. The United States Supreme Court 


has held in the landmark case of Taylor 
v. Standard Gas & Electric Co., 306 
U. S. 307 (1939), that a controlling 
stockholder who inadequately capital- 
izes a subsidiary corporation and then 
uses his position of control to work a 
“history of spoliation, mismanagement 
and faithless stewardship”, will have 
his debt claims against the subsidiary 
subordinated to the interests of other 
creditors and public preferred stock- 
holders in a subsequent reorganization 
of the subsidiary. In the instant re- 
organization, although Columbia had 
nothing to do with the original organ- 
of the 


companies in the American Fuel sys- 


ization and financing of any 


tem, and although Columbia had ac- 
quired its creditor position before it 
stockholder of 


Fuel, nevertheless, because Columbia 


became a American 
used its subsequently acquired position 
of control to wreck the enterprise, the 
equitable doctrine of subordination 
was extended by the court to provide 
that the claims of the public creditors 
would rank ahead of the debt claims of 
Columbia. I think the court properly 
recognized the need for invoking the 
equitable doctrine of subordination. 
2. I think the court also correctly 
applied the doctrine of subordination 
in cutting across corporate lines to 
give the public creditors of the system 
a participation ahead of Columbia’s 
debt claims. But I think it did not do 
so in excluding from participation the 
small public minority stock interest in 
Inland. I believe it was unfortunate 
that the court thereafter applied strict 
legal rules in disallowing post-bank- 
ruptcy interest to so-called unsecured 
creditors injured by the controlling 
while at the 
same time allowing such interest to 


stockholder, Columbia, 


other creditors secured by the same 
kind of asset—Inland stock—underly- 
ing the unsecured claims. The irony of 
this disparate treatment is that, be- 
cause the Inland estate increased in 
value far beyond expectation, the 
residual equity to be distributed to 
Columbia under the trustees’ plan is so 
large that it exceeds not only the prin- 
cipal of its secured and unsecured 
claims against Inland but also the in- 
terest thereon to boot. The later hold- 
ings of the court thus largely dissipated 
its earlier holdings on subordination. 


The Inland Gas Corporation Case 


3. Valuation of an enterprise repre- 
sents, in the final analysis, the applica- 
tion of unbiased and informed judg- 
ment to a mass of financial, operating 
and statistical data. It is most im- 
portant that the person making the 
valuation keep himself fully informed 
as to the state of the art of the par- 
ticular industry of which the enterprise 
is a constituent part, as well as of 
important changes which have taken 
place in the nature of business of the 
enterprise itself. In the instant pro- 
ceedings, the valuation submitted on 
behalf of the Trustees’ plan was more 
than $3,500,000 less than the amount 
at which sophisticated institutional in- 
vestors and underwriters, only one year 
later, agreed to purchase the enterprise. 
This difference is particularly unusual 
since it must be borne in mind that a 
very substantial part of the system’s 
assets are comprised of net current 
assets, and therefore the difference is 
one which must be measured solely in 
terms of the physical assets. It raises a 
very serious question as to the sound- 
ness of the analysis of the trustees’ 
expert. 

Perhaps the discrepancy arose bas- 
ically from his failure to appreciate the 
fact that, although Inland for many 
years had been essentially a producer 
of natural gas—a wasting asset—and 
to some extent a purchaser of locally 
produced gas, beginning around 1951 
it had gradually changed over to being 
primarily a purchaser of gas from a 
major natural gas pipeline company.'* 
Informed opinion holds that the natu- 
ral gas industry has a much longer life 
expectancy than was formerly con- 
sidered reasonable. In such circum- 
stances, it would seem that a natural 
gas company, such as Inland, which is 
protected by long-term contracts of 
supply, should not be valued as though 
it were a clock running down to a 
halt.15 In my opinion, therefore, he 
should either have capitalized the rea- 


14. Thus, in the previous year, 1950, Inland 
produced 65 per cent of its gas requirements 
from its own wells, purchased 31 per cent from 
local sources of supply, and purchased only 4 
per cent from Tennessee Gas Transmission 
Company. In the following year, 1951, these 
proportions were, respectively, 58 per cent, 17 
per cent, and 25 per cent. By 1958, they had 
become 19 per cent, 2 per cent, and 79 per cent, 
respectively. 

15. It may also be noted that Inland has long- 
term contracts of sale with its two largest in- 
dustrial customers. 
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sonably foreseeable earnings of Inland 
as a going concern on the basis of an 
analysis of earnings-price ratios of 
other natural gas companies selected 
for comparison, giving due weight to 
the fact that Inland is both a purchaser 
and a producer of natural gas, or else 
he should have applied to the method 
which he did employ, namely, discount- 
ing to present worth his estimates of 
future net cash receipts, appropriate 
analytical techniques which would rec- 
ognize the likelihood that Inland’s 
commercial life would last for more 
than the mere twenty years which he 
had assumed. An obvious method of 
recognizing the likelihood of a longer 
life-expectancy would be the selection 
of a discount rate which would give 
weight to this favorable consideration. 
The SEC, in its advisory report, also 


—_—— 


John C. Satterfield, President of the American Bar | 


employed the discounting method, but 
used a longer period of life expectancy, 
higher estimates of net cash receipts, 
and lower discount rates than did the 
trustees’ expert, and thereby arrived at 
a higher valuation than he did. My 
own personal preference, however, in a 
case such as this would be to capitalize 
reasonably foreseeable earnings on a 
going-concern basis. 

4. The general principle that justice 
delayed is justice denied is ordinarily 
a sound one. In the instant reorganiza- 
tion, however, we have seen that many 
security holders have benefited from 
the extended proceedings. Thus, had 
Inland been reorganized at an early 
date, probably the only ones who 
would have participated in the reor- 
ganized company would have been the 


public holders of the first mortgage 


bonds and debentures of Inland, with 
the latter class being paid less than its 
full claim. There would have been no 
participation to the public creditors of 
American Fuel and Kentucky Fuel. As 
the proceedings continued over the 
years, and as Inland began to prosper, 
the enhancement in the value of the 
estate was of such magnitude as to 
permit cash payments of some $14,- 
315,000 to the system’s public credi- 
tors, leaving to be resolved the con- 
troversy as to the relative distributions 
between the public creditors of Ken- 
tucky Fuel 


event, while the proceedings appear to 


and Columbia. In any 
have lasted an inordinately long time, 
I believe the delay has conferred an 
overriding benefit on the public credi- 


tors as well as Columbia. 


ssociation, receives from Richard S. Breiner, ad- 


ministrator of the American Bar Association Endowment, the first certificate of insurance issued in the 


Endowment’s new disability income protection insurance program. 
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World Peace Through World Law: 


The Disarmament Problem 


The rule of law among nations becomes meaningful, according to 
the author, only in proportion to the assurance nations have that 
others will not resort to force to settle disputes. The primary purpose 
and function of disarmament, in the context of world law, is to lessen 
the incentive to resort to force. Its secondary purpose is to serve as 
a significant token of a nation’s desire for a peaceful world. The dis- 
armament problem begins with the search for what is negotiable, he 


states. 


by William W. Schwarzer ¢ of the California Bar (San Francisco) 


% 

Kor SOME time now the American 
Bar Association has espoused the 
cause of world peace through world 
law. A basic assumption underlying 
this proposition is that international 
disputes should be settled without re- 
sort to arms. World peace through 
world law therefore envisions some 
form of “disarmament”. It is mean- 
ingless to the extent that nations are 
left the option to appeal an unsatis- 
factory decision to arms. Some time 
may pass before an international sher- 
iff rides to enforce the law but mean- 
while, if world peace through world 
law is to be more than an empty 
phrase, there must be some evidence 
of progress toward rejection of the 
alternative of force as a means for 
attaining national objectives. 

Grave danger, however, lies in con- 
fusing the domestic rule of law with 
an international rule of law. The citi- 
zen living in an organized society sur- 
renders his right to use force as a 
means of attaining his ends in exchange 
for the collective security which soci- 
ety affords him by the equivalent sur- 
render of all of his fellow citizens. But 
a nation as the guardian of the na- 
tional interests of all of its citizens, 
cannot be expected to surrender its 
right to protect these national inter- 
ests by force unless it is assured that 
them 


n» other nation will threaten 


with force. Thus the rule of law among 


nations becomes meaningful only in 
proportion to the assurance nations 
have that others will not resort to force 
to settle disputes. 

Much remains to be done before 
world peace through world law grows 
into something more than a slogan. 
One great task is to define world law 
so that nations may be able to predict 
more accurately their rights, duties 
and liabilities as nations. Equally im- 
portant will be the establishment of 
machinery for enforcement of the law, 
for without it law is nothing but 
exhortation. But before this point can 
be reached, the crucial foundation 
must be laid by diminishing the in- 
centives to resort to force. The primary 
purpose and function of disarmament, 
in the context of world law, is to lessen 
the incentive to resort to force. Its 
secondary purpose is to serve as a sig- 
nificant token of a nation’s desire for a 
peaceful world. For these reasons dis- 
armament in some form appears to be 
a corollary of the concept of world 
peace through world law. 

It is not the intention here to pre- 
sent a comprehensive or definitive anal- 
ysis of disarmament or even to sug- 
gest that there are not many other and 
perhaps more important things to be 
said about it. The only purpose of this 
paper is to call attention to the other 
side of the coin of world peace through 
accustomed use of 


world law—the 


force among nations. We cannot, it 


seems, promote the former without 


regulating the latter. 


**Disarmament” Has 
Many Meanings 

Disarmament, like any catch phrase, 
suffers from a lack of definition. It 
may but does not necessarily mean 
that all nations shall lay down their 
arms forever. It may mean reduction 
in the number or variety of weapons 
produced or in existence, or in the size 
of armies. It may also mean control 
over the use of arms or merely in- 
spection of military installations and 
formations. It may refer to any scheme 
of arms control, reduction, inspection 
or stabilization, unilateral or agreed, 
which 


lessens the likelihood of a resort to 


whether yet known or not, 
arms, and in this broad sense it is 
used here. 

Past history does not augur well for 
the prospects of disarmament. There 





Note: This paper is based in part on discus- 
sions of the disarmament study group of the 
World Affairs Council of Northern California in 
San Francisco, held during the winter and 
spring, 1960-1961. The views expressed, how- 
ever, are the writer’s. In addition, for the 
benefit of the interested reader, reference 
should be made to the special issue on Arms 
Control of Daedalus, JouRNAL OF THE AMERICAN 
Acapemy or Arts anp Science (Fall, 1960), 
which of the many recent publications is per- 
haps the most comprehensive and well-rounded 
review of the arms control problem to date. 
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is no known successful precedent.! 
Nevertheless, the demonstrated and 
abiding desire of people throughout 
the world for the abolition of war as a 
means of settling disputes makes it 
imperative that efforts to achieve some 
form of disarmament be continued, 
and on a greater scale than ever before. 
It particularly behooves lawyers, ad- 
vocating world peace through world 
law, to think how the objective may be 
achieved, Clear thinking on the dis- 
armament scene is plainly called for. 

In essence the problem of disarma- 
ment is a problem of weighing risks. 
No form of disarmament is likely to 
afford complete security to a nation. 
Evasion, error and surprise are always 
possible. Yet we know that the rapid 
advance in arms technology and the 
proliferation of weapons of mass de- 
struction confront us with a continu- 
ally increasing risk of war. The grow- 
ing role played by highly complex 
electronic weapons systems increases 
the hazard of accidental war. The 
mounting tension which accompanies 
the arms race increases the chances of 
war through diplomatic blunder or 
miscalculation, Thus, any fruitful anal- 
ysis of the disarmament problem must 
start from the realization that perfect 
security is unattainable and that the 
question will always be one of degree. 

The source of the insecurity lies not 
so much in the existence of weapons 
as in the fundamental conflicts of the 
core interests of nations. Each nation, 
motivated by a desire for maximum 
physical security, tends by advancing 
that purpose to threaten the security 
of others. The United States, for ex- 
ample, has built a chain of military 
bases around the Soviet Union for the 
obvious purpose of enhancing our 
ability to protect our territory, yet 
with the inevitable result of impairing 
the Soviet Union’s feeling of security. 
The Soviet Union, believing that its 
own security requires a closed society, 
has greatly increased our insecurity 
by concealing many of its actions be- 
hind an iron curtain. There are many 
other national core interests; they nat- 
urally change from time to time and 
they are not necessarily all ascertain- 
able. The Soviet Union’s core interests 
may extend to the maintenance of a 
closed society and to the exclusion of 


hostile governments from certain areas 
adjacent to its borders, The United 
States, on the other hand, would insist 
on maintaining a relatively free society 
and on resisting aggression in particu- 
larly vital areas of the world. So also 
it is with other nations. 

The significance of core interests is 
that they represent non-negotiable mat- 
ters. No matter what the threat or the 
promised reward, neither the United 
States nor other nations would be will- 
ing to bargain over certain proposi- 
be crucial to the 


tions deemed to 


nation’s disarmament 


with the 


security. The 
problem therefore begins 
search for what is negotiable. As one 
observer recently put it, “We will not 
find out whether the Russians will go 
through a door until we stop pushing 
them through a locked door.” Out of 
the context of history, geography, 
technology and psychology, every na- 
tion has developed a complex of secur- 
ity interests, many of which may be 
core interests and therefore non-nego- 
tiable. But the shifting balances of 
security in a world of rapidly chang- 
ing technology and political complexion 
may from time to time open up new 
areas for negotiation. For example, 
American bases abroad may have been 
non-negotiable ten years ago; the de- 
velopment of long-range missiles and 
in-flight refueling may now make these 
bases a subject for bargaining. 


The Initial Approach 
to Disarmament 

The initial approach to disarmament 
must be twofold: one, to find the areas 


in which bargaining is possible, and, 
two, to proceed in awareness of a con- 
tinuing conflict of core interests in 
other areas. The realization that the 
demands of national security, as seen 
by the various nations, will continue 
for some time to produce clashing core 
interests is vital to a realistic approach 
here. As Americans we are prone to 
look for an apocalyptic solution to the 
cold war. We tend to believe that if 
only the right formula is discovered 
and the right paper signed, our present 
conflicts and dangers will end. Yet 
history tells us that the antagonism of 
major powers is likely to be with us 
indefinitely, regardless of the prevail- 
ing ideologies. The cold war is pri- 
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marily a current manifestation of this 
antagonism and we would do well to 
pursue the effort toward disarmament 
with the realization that in a world 
of nations, inter-nation conflict is in- 
evitable, 

Much as we abhor such conflict, no 
progress is likely to be made as long 
as we cast the conflict in moral terms. 
The prejudices on which national se- 
curity judgments are often made are 
too deep-seated to respond to moral 
If we 


base our policies of attaining disarma- 


exhortation or condemnation. 


ment and world peace on the hope of 
converting our enemies, we are sad- 
dling ourselves with a built-in guaran- 
tee of failure. Similarly, it would be 
tragic if elimination of the use of 
force were to be tied to the elimination 
of the use of national power in inter- 
national affairs. So long as there are 
nations, they will compete for power 
and influence and we can only hope to 
channel action away from major 
armed conflicts. Common sense dictates 
therefore that only by patiently search- 
ing out the areas in which negotiation 
and agreement are possible and by 
working for limited objectives first, or 
what C. L. Sulzberger has called “a 
brushfire peace”, can progress be made. 


Lessening Incentives 
To Resort to Force 

There is little hope that any of the 
major powers will soon succeed in per- 
suading any other to change its basic 
national security policies. There is 
great hope, however, that through 
negotiation and international co-opera- 
tion, the incentives to resort to force 
can be lessened. We have, in one way, 
sought to lessen the incentive to make 
war by adopting, after World War II, 
a policy of deterrence through the 
threat of nuclear retaliation. By threat- 
ening massive destruction of any nation 
which should choose to attack us, we 
have attempted to lessen the incentive 





1. Although on occasions throughout history 
nations have entered into treaties which have 
satisfactorily settled disputes among them and 
have brought about long intervals of peace (the 
Congress of Vienna, the arrangements between 
Canada and the United States), there is nm 
record of a successful inspected disarmamen! 
arrangement. The closest approximation is the 
Hague Convention. which has helped to impos« 
some rules on the conduct of war. Events i! 
the Korean War and recent developments i: 
the destructive force of weapons render thes« 
rules relatively meaningless. 
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for an attack. But such a policy— 
necessary as it is in the present state 
of things—is fraught with danger and, 
by tending to keep the world teetering 
near the brink of international disaster, 
may carry the seed of its own failure. 
While nothing suggests that we can 
safely abandon nuclear deterrence, the 
potential horror implicit in such a 
policy calls for the development of 
alternative means for removing the in- 
centive to war. 

All of the evidence points to mutual 
fear of attack on the part of the United 
States and the Soviet Union as the 
greatest potential hazard. As Herman 
Kahn puts it, “The big thing that the 
Soviet Union and the United States 
have to fear from each other is fear 
itself.”2 The fact that each of the major 
antagonists has adopted a policy of 
deterrence leads to the conclusion that 
fear of attack is the dominant policy 
motive, that it may be the greatest in- 
centive to be the first to launch an 
attack, and that it may therefore be 
the greatest cause of instability. High- 
est priority therefore needs to be given 
to complementing deterrence with re- 
assurance. 

This most difficult 
tasks facing the nuclear nations. Ever 


is one of the 


since the Open Sky proposals of 1955, 
sporadic attempts have been made to 
find ways of lessening the risk and the 
fear of surprise attack. Changing tech- 
nology has changed the conditions of 
1955 and it is doubtful that overflights 
would today—or tomorrow—give ade- 
quate assurance. Other methods may, 
however, be available or discoverable 
which through limited inspection, sur- 
veillance or checks may give reason- 
able assurances against surprise attack. 
In any case, the dilemma likely to be 
inherent in any method is that as na- 
tions proceed to give assurances to 
each other, they also tend to make 
themselves more vulnerable. A lessen- 
ing of the capacity to launch a surprise 
attack may tend to lessen retaliatory 
capability. An increase in the efficacy 
of inspection improves the targeting 
capacity of the inspecting nation. Ways 
must therefore be found for lessening 
the incentive to attack which grows out 
o! fear, without increasing the incen- 
tie by improving the prospects for 
si ccess. 


Beyond the military implications, 
any system of inspection or surveil- 
lance, even if limited, confronts a na- 
tion with hard political choices, choices 
of particular concern to lawyers. How 
far are we prepared to go in opening 
our borders to inspection by agents 
of an international or supranational 
agency? What discovery powers would 
we grant to international inspectors? 
How far shall we permit the constitu- 
tional guarantees against unreasonable 
search and seizure to be modified by 
a disarmament treaty, and what is to 
be the status of inspectors under state 
and local law? If we have concerns 
and reservations, how much greater 
would be those of a closed society such 
as the Soviet Union, which may believe 
international inspection to be synony- 
mous with internal upheaval. We do 
not need to respect these fears to rec- 
ognize them. Much as the Russians 
may value disarmament, we should be 
expecting the impossible if we were to 
look for them to open their society 
within the immediate future. Again, we 
see that for disarmament efforts to be 
meaningful they must be carried on in 
areas which are realistically negotiable 
and for limited objectives, bearing in 
mind that without small beginnings no 
great results are likely to be achieved. 

,We are not likely, then, to achieve 
disarmament and a peaceful world by 
bullying our opponents or by convert- 
ing them to our view of the world. 
Disarmament is a bargaining problem, 
calling for the greatest bargaining skills 
—skills with which lawyers are par- 
ticularly familiar. We must find the 
areas in which progress can be made, 
and we must negotiate for ends which 
will be attractive to both parties to the 
negotiation. Above all, we must demon- 
strate our willingness to bargain pa- 
tiently and understandingly, and we 
the world that we are 


must show 


neither unreasonable nor gullible. 


Other Factors Affecting 
Disarmament Prospects 

There are additional factors which 
affect the prospects for disarmament. 
One of these is the relative weight 
given to defensive as against offensive 
capability in our military planning. It 
is at least arguable that an increased 
effort on our part to harden our missile 
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bases, to develop a second strike capa- 
bility that would survive a surprise 
attack, to perfect anti-missile missiles 
and to provide shelters for our civilian 
population may assure other nations 
not only that an attack on us would 
probably not be profitable, but that 
our intentions are defensive rather than 
aggressive. Another factor is our ca- 
pacity to resist aggression with non- 
nuclear weapons and to fight less than 
total wars. Maintenance of this kind 
of capability may also help to keep our 
antagonists from blundering into a 
major war by making it clear to them 
that we could and would resist limited 
aggression. In short, we must try to 
demonstrate to those with whom we 
would negotiate that we do not intend 
to act in a manner inconsistent with 
what we are asking them to do. 

The approach to disarmament does 
not lie solely through bargaining and 
formal agreement. The existence of a 
signed treaty unfortunately—as history 
demonstrates—does not provide assur- 
ance of its being honored. In the pres- 
ent state of world law, a treaty at best 





2.3 Sranrorp Researcn Institute JOURNAL 
140 (1959). 
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can only reflect accommodations that 
are self-enforcing by reason of built-in 
incentives. But accommodations of this 
kind are possible and probable with- 
out being reduced to writing. In fact, 
numerous accommodations appear to 
have been made over the years between 
the United States and the Soviet Union. 
Examples are the moratorium on nu- 
clear testing and the limitations ob- 
served in fighting in Korea and in the 
Formosa Straits. In addition, each 
nation appears to have respected cer- 
tain strategic interests of the other. 
Neither has employed nuclear weapons 
since the second world war, and each 
to a limited extent has by aerial and 
other forms of intelligence permitted 
the other to inspect and test its re- 
sponses to limited provocation. In 
large part, these and other forms of 
accommodation have probably never 
been subjects of negotiation or agree- 
ment, but they are evidence of a real 
though tacit working arrangement. 
Opportunities for further meaning- 
ful accommodations may arise at any 
time and may open the way for sub- 
stantial progress toward the ultimate 
disarmament goal, whether a formal 
treaty is ever made or not. This coun- 
try must be alert to such opportunities, 
and its policy and leadership must be 
sufficiently intelligent, subtle and flex- 
ible to take advantage of them when 
they may be beneficial to us. Converse- 
ly, while we must be firm on the essen- 
tials, we must avoid provocation and 
blunder which will forestall accommo- 
dation without giving compensating 


security benefits. In many sensitive 


areas, such as the future of West and 
East Germany, and the distribution of 
nuclear weapons to other nations, the 
choice among courses of action will 
determine whether there will be ac- 
commodation or aggravation. 


Disarmament Demands 
Our Best Efforts 

Progress toward disarmament de- 
mands our best efforts. No _ better 
cause for the application of talent and 
resources can be imagined than the 
avoidance of a nuclear war. Compared 
to what we have spent on our war- 
making capability, what we have spent 
on war-preventing capability is less 
than puny. Compared to our knowledge 
in other national and _ international 
areas, our ignorance of things relating 
to disarmament is appalling. The 
causes of our lack of progress and 
knowledge lie not solely in our indiffer- 
ence, As the complexity and sophistica- 
tion of weapons systems have grown, 
disarmament has tended to become the 
province of scientists and specialists. 
Intelligent discussion of the control 
and surveillance of missiles, for exam- 
ple, is virtually impossible without an 
understanding of their technical and 
operating characteristics, an under- 
standing shared by few laymen. The 
very growth of the role of the scientist 
and technician in the disarmament 
field, however, underscores the impor- 
tance of active participation by politi- 
cal leaders and by informed and ar- 
ticulate lay citizens. 

The job of working for disarmament 
will require that we periodically re- 


Canon 33 Sustained 


The Supreme Court of South Caro- 
lina on November 14, 1961 in State v. 
Sharpe, upheld Canon 35 of the Canons 
of Judicial Ethics of the American Bar 
Association. The Canon states that the 
taking of photographs in the court- 
room, during sessions of the court 
or recesses between sessions, and the 
broadcasting or televising of court pro- 
ceedings should not be permitted. 

After referring to a similiar pro- 
vision of Rule 53 of the Federal Rules 


of Criminal Procedure, the court in its 
opinion by Judge Moss said: 


We agree that Canon 35... . should 
be enforced in the trial of cases in 
the courts of this State. The Canon 
sets forth a standard which should gov- 
ern the conduct of judicial proceed- 
ings. To allow a deviation therefrom 
would permit distractions or disturb- 
ances that are inimical to judicious 
conduct. 


We are fully conscious that there 
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examine our basic assumptions con 
cerning security and national policy. 
Yesterday’s truth may become tomor- 
row’s folly. We shall be confronted 
with situations that are neither black 
nor white, and with choices between 
unsatisfactory alternatives. All of this 
suggests the need for informed and 
sympathetic citizens who can help di- 
rect and support national policy in this 
difficult area. Nowhere else are we like- 
ly to have to make more difficult deci- 
sions with respect to our national values 
and goals—nowhere else will it be as 
hard to translate our national aspira- 
tions into a viable policy. The future of 
our institutions will rest on the wisdom 
of the choices we make between vari- 
ous forms of security. 

The lawyer, of course, carries a 
particular responsibility in the preser- 
vation of our values and our institu- 
tions and in their adaptation to a 
changing world. He has assumed even 
broader responsibilities in urging the 
rule of law as the touchstone for peace. 
To advocate that law replace force in 
international affairs without a candid 
appreciation of the tough choices that 
must be made on the way would be a 
cruel hoax. At the same time, to con- 
demn world peace through world law 
because it conflicts with outmoded con- 
cepts of national sovereignty is irre- 
sponsible. World peace, world law and 
disarmament are necessary and possi- 
ble, but they lie at the far end of a 
long and tortuous road. Nowhere else 
are the hopes held higher, and no- 
where else are the consequences of 
failure more fearsome. 


has been criticism of Canon 35 of the 
Canons of Judicial Ethics. Members 
of the press and representatives of the 
radio and 
some judges and lawyers, argue that 
the restriction of Canon 35 is a viola- 


television industries, and 


tion of the freedom of the press. Atten 
tion is directed to an article by William 
O. Douglas, Associate Justice of the 
Supreme Court of the United States 
who answers the critics of Canon 35 
This article is reported in Vol. 46, at 


page 840, of the American Bar Asso- 


ciation Journal. 
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Ten Commandments for the New Judge 


Judge Devitt presents ten helpful suggestions to new federal judges, 
pointing out that these observations may be of assistance to all new 
judges, and also of imterest to members of the Bar. In addition to such 
recommendations 2s kindness, patience and dignity, Judge Devitt 
advises as to a judge’s attitude toward reversals, unimportant cases, 
and the imposition of long sentences, etc. 


by Edward J. Devitt * Chief Judge of the United States District Court for the 


ry. 

| HE PRESIDENT OF THE United 
States is appointing seventy-three per- 
sons to new federal judgeships, and 
with the filling of accumulated vacan- 
cies in present offices, we shall soon 
have 104 new United States judges. 
This is the largest number of new ap- 
pointments ever made by a President 
of the United States in a single term. 
It increases our judicial manpower by 
one fourth. We need them and we wel- 
come them. 

For years the creation of additional 
judgeships has been urged upon the 
Congress by the American Bar Associ- 
ation, the Judicial Conference of the 
United States, the American Judicature 
Society and many others. Now we 
have the new judgeships—even more 
than we asked for, in fact. No longer 
can we complain that the backlog of 
cases—6,200 pending in the district 
courts for more than three years, some 
2,000 cases pending more than five 
years—is caused by insufficient man- 
power. It is our responsibility, new 
judges and old, to clean up the accumu- 
lation of pending cases and to main- 
tain current dockets in every district of 
the United States so that equal justice 
for all will be insured by prompt jus- 
tice to all. 

With helpful purpose, I here suggest 

commandments to guide the new 

‘deral judge in his great responsibil- 

Although directed principally to 
federal judge, | hope that these 
servations also may be of assistance 
all new judges, and be of interest to 
nembers of the Bar. 


District of Minnesota 


I. Be Kind 

If we judges could possess but one 
attribute, it should be a kind and 
understanding heart. The Bench is no 
place for a cruel or callous man regard- 
less of his other qualities and abilities. 
There is no burden more onerous to 
the judge than the imposition of sen- 
tence in criminal cases. Would then 
that he had the wisdom of Solomon. 
But absent that, and possessing as he 
does the plenary and awesome power 
of the federal magistrate, he can thank 
God for a kindly heart. An understand- 
ing heart was the gift of God asked by 
the ancient king, and it is that gift 
above all others for which a judge 


should pray. 
II. Be Patient 


Patience is the cardinal 


virtues, and it should be one of the 


one of 


most important commandments for the 
judge. The Lord High Chancellor of 
Great Britain remarks, “There is much 
to be said for the view that a kindly 
and patient man who is not a profound 
lawyer will make a far better judge... 
than an ill-tempered genius.”! 

One of my associates asserts that 
there are but three fundamental requi- 
sites for a good judge. First, he should 
have patience: second, he should have 
patience; and third, he should have 
patience. 

We must constantly keep in mind the 
marked displeasure we felt as practicing 
lawyers for the judge who would not 
hear us out. It may well be a waste of 
time for us to listen to extensive argu- 
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ments on a point of law upon which we 
have already made up our mind. But 
we owe it to the lawyer to let him make 
his point. It may well be that he can 
change our mind—at least he is entitled 
to try. 

Do yow reeall the irritation you felt 
toward the judge who “stuck his nose” 
into your lawsuit? How we all looked 
askance when he took over the ques- 
tioning of our witnesses and led them 
down unwelcome paths, prematurely 
elicited answers to key questions, and 
completely disrupted our well-laid plans 
for the systematic presentation of our 
case. Minding our own business and 
permitting the lawyer to mind his is an 
essential corollary of patience. 

The judge should be particularly 
patient with the young lawyer who 
comes to court for the first time. The 
reception we accord him will make a 
lasting impression, good or bad. We 
want it to be good. 


Ill. Be Dignified 


I don’t mean that you must go 
around with nose on high putting on 
airs; or that, upon assumption of office, 
you should change your whole manner 
of life and circle of friends; or that, 
with monk-like subjection, you with- 
draw from the world. 

I only mean that you must possess 
an appreciation of the great prestige 
of the judicial office and of the respect 
which is accorded it and its occupant 
by the American public. 





1. The Rt. Hon. The Viscount Kilmuir of 
Creich, Judicial Qualities, 36 New ZEaLAnp Law 
Journat 112, 114 (1960). 


* Vol. 47 1175 





Ten Commandments for the New Judge 


“To the people of his jurisdiction, 
the judge is the personal embodiment 
of our American ideal of justice”, ac- 
cording to Arch M. Cantrall, former 
Chief Counsel of the Internal Revenue 
Service. He goes on to state: 


People generally, and lawyers as well, 
want to look up to their judges. They 
want to admire and respect him for his 
ability as a judge and for the way he 
runs his court. The ideal of justice 
seems to be innate in every American, 
and part of his nature is to want to 
look up to, and respect, his court and 
his judge.” 


Daniel Webster is quoted as saying 
that “... there is no character on earth 
more elevated and pure than that of a 
learned and upright judge and... he 
exerts an influence like the dews of 
heaven falling without observation”.* 

So long as he knows the public’s 
regard for the judicial office, the con- 
scientious judge will conduct himself 
fittingly. 


IV. Don’t Take Yourself 
Too Seriously 

The transition from Bar to Bench is 
a big one and making the change with 
equilibrium is not always the easiest 
task. We must keep our heads about us. 
Senior Circuit Judge Harold R. Medina 
writes: 


After all is said and done, we cannot 
deny the fact that a judge is almost of 
necessity surrounded by people who 
keep telling him what a wonderful 
fellow he is. And if he once begins to 
believe it, he is a lost soul.4 


Some judges may become so im- 
pressed with their importance that they 
forget the practical facts of their judi- 
cial birth. It is a fact that most federal 
judges are appointed through the in- 
fluence or approval of United States 
Senators or other political officials.5 
This is not to detract from their quali- 
fications, especially in recent years 
when the absence of objections from 
the American Bar Association is al- 
most a prerequisite to appointment. 
In practical effect, judicial nominees 
must now be acceptable to the orga- 
nized Bar. This is a great step forward 
and the persistent work of the Federal 
Judiciary Committee of the American 


Bar Association is largely responsible 
for this meritorious state of affairs. I 
doubt if federal judges ever will be 
appointed solely on the basis of merit. 
That would be the millenium. So long 
as the United States Senate has the 
constitutionally granted authority to 
“advise and consent” to such appoint- 
ments, it is unlikely that some politics 
will not be involved in most of them. 
But as long as we get qualified Demo- 
crats during a Democratic administra- 
tion and qualified Republicans during 
a Republican administration, we are 
doing about as well as can be expected. 

The truth remains, however, that you 
were appointed to office because, per- 
sonally or vicariously, you knew the 
United States that, I 
emphasize, is not a sinful thing at all. 
The point is that it is distinctly un- 
becoming to claim later that you were 


Senator; and 


chosen solely because of your out- 
standing ability as a lawyer and leader 
of the Bar, and that you were reluctant- 
ly persuaded to give up your lucrative 
practice and were practically dragged 
up to the Bench, That would be taking 
yourself too seriously. 


The 


yourself too seriously in any respect is 


greatest deterrent to taking 
a wise and observing wife who peri- 
odically will remark, “Don’t get so 
Judgey.” 


V. Remember That a Lazy 
Judge Is a Poor One 

The road to success on the Bench is 
the same as in any other field of hu- 
man endeavor. It must be character- 
ized by hard work. Some people, and 
many lawyers, think that a judgeship 
is a sinecure—a form of retirement for 
the hard-working practitioner. That, 
of course, is not the case. 

The truth is that you must learn to 
be a judge. It takes study and time. 
Things are completely different from 
the other side of the Bench. 


country, we are coming to appreciate 


In this 


that which legal leaders of the civil 
law countries have recognized for a 
long time—that lawyers should be 
especially trained for the Bench. This 
is why it is important that new judges 
be relatively young—preferably in 
their 40’s, | should say. Then they are 
young enough to learn the art of judg- 
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ing, and, after learning it, are able to 
contribute a substantial period of ex. 
perienced service before reaching nor. 


mal retirement age. 


VI. Don’t Be Dismayed 
When Reversed 

If you are appointed to the trial 
Bench, the most shocking experience 
which awaits you is the opening of 
your morning mail to find the slip 
opinion of the appellate court in one 
of your cases, at the bottom of which 
you see the ominous word “Reversed”, 
First you are shocked, later dismayed, 
then disappointed. Surely those judges 
could not have made such a mistake! 
But after you slowly read the opinion 
of your superiors, containing as it does 
logic and good reasoning, together 
with a tactfully included reference to 
the “learned trial judge’s” proper han- 
dling of some aspects of the whole case, 
the experience loses its shock; and 
when it has happened a few times, you 
even come to the honest realization 
that in 


appeals is justified in reversing you. 


most instances the court of 

Reversal by a superior court now 
and then keeps us on our toes. It 
teaches us to be careful and indus: 
trious; it curbs our impetuosity and 
nurtures judicial-mindedness. Every so 
often, however, even these august ap- 
pellate judges make mistakes. Thinking 
they possess a superior wisdom, rather 
than just a superior commission, they 
sometimes exceed their error-finding 
responsibilities, and substitute their 
judgment and findings for those of the 
trial court. The law says they cannot 
do this. But they do! We should view 
folly Really. 


there is nothing else we can do. 


their with tolerance. 


Here is a word of advice about re- 
versals. Do not keep track of them. 
The judge who charts a batting aver- 
age as to his percentage in the court 
of appeals is likely to become a hesi- 


2. Cantrall, The Judge as a Leader: The 
Embodiment of the Ideal of Justice, 45 A.B.AJ 
339 (April, 1959). 

3. As quoted during a memorial service for 
Justice Marcus Perrin Knowlton in a session 
of the Supreme Judicial Court of Massachuse'ts 
on March 22, 1919, reported in 231 Mass. 625 

4. Medina, Some Refiections on the Judicial 
Function: A Personal Viewpoint, 38 A.B.AJ 
107, 108 (February, 1952). 

5. For some interesting background on fed- 
eral judicial appointments during part of the 
Tiuman and Eisenhower administrations, see 
Miller, The Selection of the Federal Judiciary 
45 A.B.A.J. 445 (May, 1959). 
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tant and timid judge in the future. 
Such record-keeping may make him 
too cautious—so sensitive to commit- 
ting error that it deprives him of the 
intellectual courage which should be 
the hallmark of a good trial judge. 


VII. Remember There Are 
No Unimportant Cases 

This is another way of saying that 
you must give the same conscientious 
attention to every matter that comes 
before you. We may think cases can 
be classed as important and unimpor- 
tant, but the litigants do not feel that 
way. Their case is very important to 
them, and it must be to us. 

We must not let ennui overcome us. 
The work of a judge is too important 
and the results of his action too far- 
reaching. “The Judge who becomes 
accustomed to rendering justice is like 
the priest who becomes accustomed to 
saying mass”, according to Piero 
Calamandrei, the late Italian lawyer 
and scholar, whose writings have gained 
such an appreciative American audi- 
ence in recent years. He goes on to say: 


Fortunate indeed is that country priest 
who, approaching the altar with senile 
step, feels the same sacred turbulation 
in his breast which he felt as a young 
priest at his first mass. And happy is 
that magistrate who even unto the day 
of his retirement experiences the same 
religious exaltation in rendering judg- 
ment which made him tremble 50 years 
before, when as a young praetor he 
handed down his first decision.® 


| have come to have a great regard 
for the importance of this command- 
ment after observing one of my judi- 


He 


thirty years on the federal Bench, and 


cial colleagues. is a veteran of 
today he gives the same meticulous 
care and attention to every case and to 
every criminal sentencing that he did 
when he first ascended the Bench. I 
need not add that such a judge has 
earned, and possesses, the highest judi- 
cial reputation. 


Vill. Don’t Impose 
Long Sentences 
\ short sentence will most likely ac- 


complish the same objective. It is pri- 
marily the fact of incarceration, not 
the length of it, which best serves the 


ends of justice. Long sentences may 
well over-punish a man and so embitter 
and discourage him that he loses his 
desire for rehabilitation. 

If you are debating between the 
wisdom of imposing a prison sentence 
or placing the defendant on probation, 
then use probation. There is at least 
some chance it will work, and if it 
doesn’t, you can quickly revoke it. 

Do not seek or encourage a reputa- 
tion as a “tough judge” or as an 


“ 


easy” one. Just decide each case on 
its merits and impose the sentence 
which your best judgment dictates; 
then the pattern of your actions will 
shape the reputation which you prop- 
erly deserve. 

The unjustified disparity in sen- 
tences imposed upon different persons 
for the same class of offense is a glar- 
ing weakness in the administration of 
our federal criminal system. Disparity 
can be best minimized or obviated by 
the general use of the new federal 
indeterminate sentencing law by all 
judges.* 

This wise law permits the judge to 
delegate to the Board of Parole the 
fixing of the exact termination date of 
federal criminal sentences, depending 
upon the prisoner’s progress in re- 
habilitation. In such matters the hind- 
sight of the Parole Board is better 
than the foresight of the sentencing 
judge. 

Some judges mistakenly believe that 
using this new tool constitutes an ab- 
dication of their traditional judicial 
responsibility. But this is not the case.® 
Most of the states have long had simi- 
lar laws. It is the modern way to pro- 
vide for individualized justice. Every 
new judge is urged to employ the in- 
determinate sentence principle in every 
case where it is applicable. 


IX. Don’t Forget Your 
Common Sense 

It may be that in the first blush of 
assuming the duties of a federal judge 
you will be so engrossed with conflict- 
ing statutes, inconsistent decisions and 
all kinds of government rules and reg- 
ulations, that you will forget all about 
using one of the principal tools of a 
good judge, and that is common sense. 
Really, there is no substitute for it, 


Commandments for the New Judge 


Edward J. Devitt is Chief Judge 
of the United States District Court 
for the District of Minnesota. He is 
a member of the Commitee on Court 
Administration of the Judicial Con- 
ference of the United States, and is 
a former member of Congress, hav- 
ing served on the Judiciary Commit- 
tee of the House of Representatives. 
Judge Devitt has been a member of 
the American Bar Association since 
1939, and has contributed several 
articles to the American Bar Associ- 
ation Journal. 





with all respect to the West Publishing 
Company and the splendid law books 
it publishes. It has been said that 
“The law is common sense as modified 
by the Legislature.” 

“A judge will never go far wrong”, 
wrote the now deceased Chief Justice 
Udall of the Arizona Supreme Court, 
“if he applies this test: Does my pro- 
posed action square with good, com- 
mon sense ?”® 

You might be able to get by as a 
judge if you don’t know much law, but 
you just can’t make it without common 
sense. 


X. Pray for Divine Guidance 

If you believe in a Supreme Being, 
you should pray to Him for guidance. 
Judges need that help more than any- 
body else. 





6. Piero Calamandrei, Evtocy or Jupces 72 
(Princeton University Press, 1946). 
7. P.L. 85-752, 72 Stat. 845, 
$4208 (a). 

8. Devitt, Improvements in Federal Sentenc- 
ing Procedure, 24 F.R.D. 147. 

9. Udall, The Essential Characteristics of a 
Judge, 41 J. Am. Jud. Soc. 69 (October, 1957). 


18 US.C.A. 
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The Price-Anderson Act: 
A Half Billion Dollars of Federal Indemnity 


While the Atomic Energy Act of 1954 sanctioned the private con- 
struction and operation of atomic reactors, the development of the 
reactor industry was impeded materially by the lack of protection 
against possible liability in excess of available insurance. The Price. 
Anderson Act of 1957, having as its purposes the furnishing of protec. 
tion for the public from the consequences of a major reactor accident 
and the encouraging of the private development of atomic energy, was 


the Government’s answer. 


Mr. Bangs explains the workings of this 


Act, which requires a certain amount of private financial protection on 
an atomic reactor as a condition for a license and, on amounts beyond 
this private protection, provides for government indemnification not 


to exceed one-half billion dollars. 


by Will J. Bangs * of the Massachusetts Bar (Boston) 


On DECEMBER 2, 1942, a group of 
forty-one men and one woman, work- 
ing in the squash courts under the 
stands of the University of Chicago 
football field, created the world’s first 
controlled reaction. 
Many considered this the beginning of 


nuclear chain 
the Atomic Age. The immediate goal 
of these scientists was the creation of 
atomic weapons for the United States 
Government and it was not until some 
twelve years later, with the passage of 
the Atomic Energy Act of 1954,! that 
private industry was finally given an 
opportunity to develop atomic energy 
for peaceful uses.* 

Among other things, the Atomic En- 
ergy Act of 1954 sanctioned private 
construction and operation of atomic 
reactors.* It soon became clear, how- 
ever, that the lack of protection against 
possible liability in excess of the avail- 
able insurance constituted a major 
deterrent* to the development of the 
“reactor industry”.5 

Although it is true that the insurance 
industry offers more liability coverage 
on a nuclear reactor than was ever 
before made available on a single risk, 
some $60,000,000,° even this was con- 


sidered inadequate.‘ Estimates of total 
damage claims resulting from a major 
nuclear reactor “runaway” have ranged 
from several hundred thousand to a 
billion dollars and more in a few in- 
stances.* 

The problem of lack of sufficient 
financial protection became so acute 
that certain private companies, which 
had already made substantial invest- 
ments in the reactor industry, finally 
concluded that they could not and 
would not continue further with this 
type of activity without federal protec- 
tion.® As an example, in March of 





1. 68 Stat. 919 (1954), 42 U.S.C. §§ 2011-2281 
(1958) [Popular titlke—Atomic Energy Act of 
1954}. 

2. From 1946 to 1954 the development of 
atomic energy was under strict governmental 
monopoly, regulated by the Atomic Energy Act 
of 1946. 60 Stat. 755, 42 U.S.C. §§ 1801-1819. 

3. Atomic Energy Act of 1954, §§ 103, 104 
and 185, 68 Stat. 936, 937 and 955. 

4. See Hearings Before the Joint Committee 
on Atomic Energy, Governmental Indemnity, 
84th Cong. 2d Sess., at 5 (1956) (statement of 
Lewis L. Strauss, Chairman, Atomic Energy 
Commission) . 

5. The term “reactor industry” as commonly 
used includes not only those who operate the 
reactor but also the suppliers, architects, en- 
gineers and builders of the reactor installation. 
See Preliminary Report on Financial Protec- 
tion Against Atomic Hazards, by Arthur W. 
Murphy, March, 1956, page 7. 

6. See Hearings Before the Joint Committee 
on Atomic Energy, 85th Cong., Ist Sess. at 91 
(1957) (statement of Charles J. Haugh, Vice 
President, Travelers Insurance Company). 
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1957, Francis K. McCune, Vice Presi- 
dent of the General Electric Company, 
which at that time had already spent 
over $6,000,000 on an atomic reactor 
project for Commonwealth Edison at 
its Dresden, Illinois, Nuclear Power 
Station, told the Joint Congressional 
Committee on Atomic Energy that he 
would be recommend that 
this 
project if satisfactory protective legis- 


forced to 


General Electric withdraw from 


lation was not provided by Congress 
in 1957.19 

The Price-Anderson Act of 19571! 
was the Government’s answer.!2 The 


7. Preliminary Report of Financial Protec- 
tion Against Atomic Hazards, by Arthur W. 
Murphy, March, 1956, page 11. 

8. Conceivable damages from the worst pos- 
sible disaster have been estimated at from two 
hundred million to five billion. See Hearings 
Before the Joint Committee on Atomic Energy, 
Governmental Indemnity, 84th Cong., 2d Sess. 
53-54 (1956). 

9. See Hearings Before the Joint Committee 
on Atomic Energy, Governmental Indemnity 
and Reactor Safety, 85th Cong., Ist Sess. at 148 
(1957). 

10. Ibid. 

11. Pub. L. No. 256, 85th Cong., 2d Sess. (Se) 
tember 2, 1957), 71 Stat. 576, 42 U.S.C.A. (Supp 
1959) § 2210. Section references herein are 
the 1954 Act, as amended. See 71 Harv. L. Rev. 
750 (1958). 

12. The Price-Anderson Act is the name no 
mally used by the Atomic Energy Commissic 
to identify this amendment to the Atomic 
Energy Act of 1954. See A.E.C. Report to the 
Joint Committee on Atomic Energy on Ope 
ations under Section 170 of the Atomic Energy 
Act of 1954, as amended, March 31, 1960, page 
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purposes of this legislation were two- 
fold—to provide protection for the 
public from the consequences of a 
major reactor accident and to encour- 
age the private development of atomic 
energy.!* To accomplish these pur- 
poses, the Act offers substantial gov- 
ernment funds to the reactor industry, 
in the form of indemnity, and provides 
a procedure whereby these funds can 
be made available in the event of a 
serious nuclear incident.'4 It also 
grants a limitation of liability for those 
persons liable for losses resulting from 
such an incident.!% 

The basic approach which this legis- 
lation takes is to require a certain 
amount of private “financial protec- 
tion” on an atomic reactor as a con- 
dition to the obtaining of a license. 
Beyond the amount of financial protec- 
tion, the Government will provide in- 
demnity not to exceed $500,000,000.1® 

Even before the passage of the Price- 
Anderson Act, it was necessary to ob- 
tain a license from the Atomic Energy 
Commission to participate in certain 
areas of the reactor industry.'* In 
particular, a license was required of 
anyone having or dealing with a “uti- 
lization or production facility”.'% A 
production facility is an installation 


which produces “special nuclear ma- 
terial”,'9 a term of art in the 1954 
Act which replaced the phrase “fission- 
able material” found in the Atomic 
Energy Act of 1946.?° 

There are three types of production 
facilities*!—the uranium enrichment 
plant where raw uranium is enriched 
in the isotope U-235 so as to make it 
fuel 


fissionable,?? the reprocessing 


plant where used uranium fuel is proc- 


essed to recover reusable fuel and valu- 





able by-products,** and a reactor used 
primarily for the production of special 
nuclear material, such as the “breeder 
reactor’’.*4 

Generally speaking, a utilization fa- 
cility is any type of reactor except a 
“production facility”?® whether it be 
for the production of electric power, 
for research, or for development.*® 


Financial Protection Now 
a Licensing Condition 

By reason of the Price-Anderson 
Act, it is now mandatory that with one 
exception all licensees of a production 
or utilization facility have and main- 
tain, as a condition of the license, a 
certain amount of financial protection 
to cover public liability claims, the 
type and amount to be determined by 
the A.E.C.27 At present the minimum 
amount required for any reactor is 
$1,000,000 and the amounts range up- 
the maximum 
amount of insurance available, $60,- 
000,000.25 The 


licensees subject to the financial pro- 


ward from there to 


great majority of 
tection requirement satisfy it by carry- 
ing nuclear liability insurance.*® 
Under the original Act of 1957 the 
financial protection requirement ap- 
plied to all reactor licensees,*° including 
non-profit educational institutions.*! 
However, numerous state-owned edu- 
cational institutions indicated that re- 
quirements of state law granted them 
immunity from tort liability, forbade 
them from paying premiums for lia- 
bility insurance protection, and pro- 
hibited them from waiving their im- 
munity to suit.*? Since the legislation 
was designed to encourage and make 
possible continuing and increasing con- 
tributions by non-profit institutions in 





13.‘Atomic Energy Act of 1954, as amended, 
§ 2i, added by Act of September 2, 1957, § 1, 

1 Stat. 576. 

14. Ibid. 

15. Ibid. 

16. Id. §§ 170a and d, added by Act of Sep- 
tember 2, 1957, § 4. See also 1957 U.S. Cope 
Conc. anp Ap. News 1810. 

17. Atomic Energy Act of 1954, as amended, 
§§ 101, 103, 104 and 185. 68 Stat. 936. 

8. Id. § 101. See also 1954 U.S. Cope Conc. 
Ano Ap. News 3474. 

9. Atomic Energy Act of 1954, § 11t., 68 Stat. 
92 


0. Upton, Licensing and Services to Licen- 

s and Others Under the Atomic Energy Act 
of 1954, 24 Geo. Wasn. L. Rev. 489 (1956). 

1. Atomic Energy Act of 1954, as amended, 
§ \ 1s, 68 Stat. 922. 

2. There are only three such plants in the 
United States at present—all federally owned. 
They are located in Kentucky, Ohio and Ten- 
nessee. See An Atomic Development Plan for 

State of New York—A Report to Gov- 


ernor Nelson A. Rockefeller, December 1, 1959, 
page 3. 

23. There are four such plants in the United 
States, all federally owned—Idaho, South Caro- 
lina, Tennessee and Washington. Ibid 

24. There are two such plants in the United 
States, both federally owned—South Carolina 
and Washington. Ibid. 

25. Atomic Energy Act of 1954, as amended, 
§ llaa, 68 Stat. 922. 

26. Id. §§ 103 and 104, 68 Stat. 936. 

27. Atomic Energy Act of 1954, as amended, 
§ 170a, added by Act of September 2, 1957, § 4, 
71 Stat. 576. 

28. $1,000,000 financial protection is required 
for reactors having thermal power levels not 
exceeding 10 kilowatts; $1,500,000 for reactors 
having thermal power levels between 10 kilo- 
watts and one megawatt, and $2,500,000 for 
reactors with thermal power levels greater than 
one megawatt but not exceeding 10 megawatts. 
For reactors having thermal power levels above 
10 megawatts, and for all power and testing 
reactors, the amount of financial protection 
required is fixed by a formula which depends 
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the atomic energy research field,** it 
became clear that the situation should 
be remedied. The result was an amend- 
ment to the Price-Anderson Act which 
authorized the A.E.C. to exempt non- 
profit educational activities from the 
normal requirement of obtaining finan- 
cial protection but still entitled them, 
their contractors and suppliers to re- 
ceive the normal protection of the Act 
except for a special $250,000 deduc- 
tion.*4 

In addition to the financial protec- 
tion required by licensees of a pro- 
duction or utilization facility, the Act 





primarily upon the maximum power level and 
the population density in the area where the 
reactor is located. See U.S. Atomic Energy 
Commission Release No. C-57, April 1, 1960; 
10 C.F.R. §§ 140.11 and 12. (Effective May 30, 
1960.) 

29. As of February, 1960, 16 private organi- 
zations were subject to the financial protection 
requirement under the Price-Anderson Act. 14 
were carrying nuclear energy liability insur- 
ance and two were fulfilling the financial pro- 
tection obligation by means of their own re- 
sources. See Report to the Joint Committee on 
Atomic Energy on Operations under Section 170 
of the Atomic Energy Act of 1954, as “mended, 
March 31, 1960, page 10. 

30. Pub. L. No. 256, 85th Cong., 2d Sess. §170a 
(1957). 

31. Ibid. 

32. H. Rep. No. 2250, 85th Cong., 2d Sess. 1 
(1958). 

33. Id. at 2. 

34. Atomic Energy Act of 1954, as amended, 
§ 170k, added by Act of August 23, 1958, amend- 
ing § 170, 72 Stat. 837. 
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gives the A.E.C. the authority to re- 
quire financial protection of so-called 
“materials licensees”.®® These are li- 
censees who possess and use source 
material, such as uranium ore; by- 
product material, such as radioiso- 
topes;*® and special nuclear material, 
such as fissionable uranium. To date 
this discretion has not been exercised 
by the A.E.C.#7 


numerous requests have been received 


In this connection, 


by the Commission to require financial 
protection of certain materials licen- 
sees, such as fuel fabricators, who 
possess substantial quantities of special 
material for other 


nuclear purposes 


than reactor operation.*® 


The Indemnity Agreement 

After the financial protection condi- 
tion has been satisfied, the Indemnity 
Act requires the A.E.C. and the reactor 
licensee to execute an indemnity agree- 
ment which provides the additional 
“umbrella” of protection of one-half 
billion dollars.*® This indemnity agree- 
ment protects the licensees, their sup- 
pliers and any other person who may 
be liable, against public liability claims 
which exceed the amount of financial 
protection possessed by the licensee.*° 
For this additional protection, the li- 
censee pays to the A.E.C. a relatively 
small fee.*! 

The “person indemnified” by the 
indemnity agreement is not just the 
reactor licensee who has signed it.** 
Also included is any other person who 
may be liable for “public liability” 
resulting from a nuclear incident.** 
to the 
reactor licensee the indemnification ex- 


This means that in addition 
tends to such persons as the sub-con- 
tractor and also includes those respon- 
sible for the design and construction 
of the reactor and the supplier of 
parts.*4 Nor is it meant to be limited 
solely to those who may be found 
liable due to their contractual relation- 
ship with the licensee.45 If, for ex- 
ample, due to negligent maintenance, 
an airplane is caused to crash into a 
reactor and thereby damage the public, 
the airplane company can take ad- 
vantage of the indemnification.*® 
Expressly excluded from the defini- 
tion of “public liability” are (1) 
claims under state or federal work- 


men’s compensation acts of employees 
of persons indemnified who are em- 
ployed at the site of, and in connection 
with, the activity where the nuclear 
incident occurs, and (2) claims arising 
out of acts of war.4? 

Included under the coverage of the 
Act is damage to the property of the 
person indemnified if that property is 
not located at the site of, and used in 
connection with, the activity where the 
( “off-site” 


property, so-called) provided the prop- 


nuclear incident occurs 
erty is covered under the terms of the 
financial protection required.** As for 
“on-site” property, such as the reactor 
installation itself, the congressional in- 
tent at the time of the enactment of 
the Act was that the Government not 
include it under the indemnity pro- 
vision.*9 

Yet, according to the plain meaning 


‘ 


of the statute, the “on-site” property is 
to be included in the indemnity cover- 
age.°° For this reason the A.E.C. has 
recommended amendments to the Act 
to eliminate from the Government’s 
indemnity obligation, liability coverage 


“ 


for damage to “on-site” property.*! It 
should be noted that only accidents 
occurring on sites located in the United 


States are covered.5? 


Apportionment of Claims 

If there should be a major reactor 
disaster and it appears to the Commis- 
sion that the total damages will prob- 
ably exceed the limit of liability fixed 
by the Act—that is, the total financial 
protection required plus $500,000,000 
-—the statute wisely provides for a 


procedure for apportioning claims.’ 
The Commission or any person inden. 
nified is permitted to apply to the ap. 
propriate district court of the United 
States which has venue in bankruptcy 
over the site of the nuclear incident.®! 
This is where the mishap takes place 
rather than where the damage is in. 
curred.°° 

The procedure permits payment on 
a pro-rated basis to all persons wh 
suffered damage and avoids full pay. 
ment to the first claimants with no 
payment to the last claimants.°° Fur. 
thermore, in any situation where it 
appears probable that the United States 
will be required to make any payments 
under an indemnity agreement, the 
A.E.C, is given the authority to settk 
claims on a fair and reasonable basis 
and also to control litigation by per- 
mitting the Attorney General to appear 
in any action on behalf of the person 
indemnified.** The Act requires the 
A.E.C. to use to the maximum extent 
possible the facilities and services of 
private insurance organizations, and 
authorizes it to pay reasonable com- 
pensation for these services.°* This has 
the practical advantage of avoiding 
needless duplication of machinery.°® 

Considerable talent and time were 
spent in drafting the Price-Anderson 
Act, and it seems to have accomplished 
its primary purpose of encouraging 
private enterprise in the field of atomic 
energy by providing protection from 
the danger of financial ruin.®° This is 
not to say that there are no shortcom- 
ings in the legislation. Already the 





35. Atomic Energy Act of 1954, as amended, 
§§ 53, 63 and 81, 68 Stat. 919. 

36. The New Atomic Energy Law—What It 
Means to Industry, Report of The Atomic Ener- 
gy Industrial Forum, Inc., November, 1954, page 
5. See also Atomic Energy Act of 1954, as 
amended, §§ 63 and 81. 

37. See Report to the Joint Committee on 
Atomic Energy on Operations Under Section 
170 of the Atomic Energy Act of 1954, as 
amended, March 31, 1960, page 9. 

38. Ibid. 

39. Atomic Energy Act of 1954, as amended, 
§§ 170a and c, added by Act of September 2, 
1957, § 4, 71 Stat. 576. 

40. Ibid. See also U.S. Atomic Energy Com- 
mission Release No. A—221, August 27, 1958. 

41. $30 per thousand kilowatts of thermal 
capacity with a minimum of $100. 10 C.F.R. 
§ 140.7 (1960). 

42. 1957 U.S. Cope Conc. anp Ap. News 1818. 

43. Atomic Energy Act of 1954, as amended. 
§§ llr and u, added by Act of September 2, 
1957, § 3, 71 Stat. 576. 

44. 1957 U.S. Cope Conc. anp Ap. News 1818. 

45. Ibid. 

46. Ibid. 

47. Atomic Energy Act of 1954, as amended, 
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§ llu, added by Act of September 2, 
71 Stat. 576. 

48. Ibid. 

49. See Report to the Joint Committee on 
Atomic Energy on Operations Under Section 
170 of the Atomic Energy Act of 1954, as 
amended. March 31, 1960, page 7. 

50. Atomic Energy Act of 1954, as amended 
§ llu, added by Act of September 2, 1957, § 3 
71 Stat. 576. 

51. See Report to the Joint Committee on 
Atomic Energy on Operations Under Section 
170 of the Atomic Energy Act of 1954, as 
amended, March 31. 1960. page 7. 

52. S. Rep. No. 296, 85th Cong., Ist Sess. 16 
(1957). 

53. Atomic Energy Act of 1954, as amended 
§ 170e, added by Act of September 2, 1957, § 4 
71 Stat. 577-578. 

54. Ibid. 

55. S. Rep. No. 296, 85th Cong., Ist Sess. 22 
(1957). 

56. 1957 U.S. Cope Conc. anp Ap. News 1824 

57. Atomic Energy Act of 1954, as amended 
§ 170h, added by Act of September 2, 1957, § 4 
71 Stat. 578. 

58. Id. § 170g. 

59. Comment, 56 Micu. L. Rev. 752, 766 (1953). 

60. Id. at 770. 
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1957 Act has been amended twice,®! 
with at least one more proposed,*? all 
of which indicates a keen awareness 
on the part of the A.E.C. and the Joint 
Congressional Committee on Atomic 


Energy, the “watchdogs” of this legis- 


lation, that a number of problems re- 
main to be resolved.** Also indicated 
is a willingness on the part of Congress 
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to develop an orderly and workable 
law in a new, difficult and important 
area. 





61. See note 34 supra. Also Pub. L. No. 602, 
85th Cong., 2d Sess. (August 8, 1958), 72 Stat. 
525. 

62. See U. S. Atomic Energy Commission Re- 
lease No. 1N-92, June 1, 1960, page 1. 


Opinion of the Association’s 


Committee on Professional Ethics 


OPINION NO. 301 


(ANNOUNCEMENT CarDs REFERRING TO 
Previous GOVERNMENT SERVICE, An- 
nouncement cards by lawyers entering 
or returning to private practice from 
government service may properly con- 
tain a brief and dignified reference to 
the position occupied with the govern- 
ment immediately prior to such entry 
or return. 
CANON 27. 
Opinions 175, 184, 194, 228, 251, 264. 
In its Opinion 264 rendered in 1945, 
this Committee held that “While it is 
proper for lawyers returning from gov- 
ernment service to send notices thereof 
to members of the Bar and to former 
clients, in order so to advise of their 
return, it is unnecessary to state the 
legal position occupied, and the em- 
phasis thereof in cards frequently used 
constitutes improper advertising.” The 
opinion was premised upon the as- 
sumption that “the implication of the 
announcement in question would ap- 
pear to be that the lawyer was peculiar- 
ly qualified in the branch of the law in 
which he had been recently engaged”, 
and that the practice was in effect the 
nnouncement of an intention to en- 
gage in a specialized practice, which is 
rohibited by Canon 27 as interpreted 
1 Opinions 175, 194, 228 and 251. 
Such may have been true when Opin- 


ion 264 was rendered. However since 
that time it has become commonplace 
for many lawyers to participate in 
government service; to deny them the 
right, upon their return to private prac- 
tice, to refer to their prior employment 
in a brief and dignified manner, would 
place an undue limitation upon a large 
element of our profession. It is entirely 
proper for a member of the profession 
to explain his absence from private 
practice, where such is the primary 
purpose of the announcement, by a 
brief and dignified reference to the 
prior employment. 

This does not of course mean that 
the Committee condones the use of 
such an announcement for the purpose 
of obtaining employment in matters 
involving the government department 
with which the lawyer was previously 
connected. For this reason, any such 
announcement should be limited to the 
immediate past connection of the law- 
yer with the government, made upon 
his leaving that position to enter pri- 
vate practice. Such an announcement 
has no purpose but to advise those 
concerned that the lawyer, identified as 
one who has up to now held a specific 
government position, is again available 
in the private practice for legal serv- 
ices. But if repeated under other cir- 


63. See Report to the Joint Committee on 
Atomic Energy on Operations Under Section 
170 of the Atomic Energy Act of 1954, as 
amended, March 31, 1960, page 1. 


cumstances, it could have no such 
and would fall within the 
prohibition of Canon 27 as construed 
in Opinion 264. The announcement 


purpose, 


should of course be sent out by the 
firm with which the lawyer is forming 
a connection, not by the government 
department which he is leaving. (Opin- 
ion 184.) It should go to attorneys and 
former clients, and to other persons 
with whom the returning attorney has 
a personal relationship such as to make 
it clear that they would be interested in 
knowing that he is back; but not, of 
course, to persons with whom he has 
had no professional dealings or rela- 
tions and to whom such an announce- 
ment would be merely a suggestion 
that he be employed. (Informal Opin- 
ion 146.) 

As a guide, a proper form for such 
announcement follows: 


X. Y and Z 
take pleasure in announcing that 
} eee Sb 
Formerly Assistant General Counsel 
to the D___- _E-—__—. Commission 
has become a partner in this firm. 


All members of the Committee, 
Messrs. Armstrong, Casner, Johnson, 
Joiner, McCown, Pettengill, Shepherd 


and Smith, concur in this Opinion. 
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Pursuing a Learned Art... 


in a Spirit of Public Service 


by The Right Honorable The Master of the Rolls 


You WILL, NO DOUBT, recall the 
passage in Gulliver's Travels where it 
is said, “The bar is a society of men 
bred up from their youth in the art of 
proving, by words multiplied for the 
purpose, that white is black and black 
is white—according as they are paid!” 

That is the view which this great 
Association rightly and successfully 
challenges. The truth about the legal 
profession today has been stated b¥ 
that grand old man of Harvard Univer- 
sity, Dean Roscoe Pound, who said of 
the legal profession that it was “a 
group of men and women pursuing a 
learned art as a common calling and in 
a spirit of public service”. 

Observe the three elements in the 
description—learned art, common call- 
ing, public service. That description in 
all its parts must, I believe, be accept- 
ed without qualification by every law- 
yer, be he judge or member of the 
Bar. Not only so, but it must be ac- 
cepted by the rest of the community if 
the rule of law and all that we believe 
in and stand for is to survive. That 
these things will survive, provided we 
are true to our calling, was the mes- 
sage which Seymour gave in his mag- 
nificent address last Monday; but we 
cannot afford to be passive. We must 
be aware of the under 
which we live and of what those condi- 


conditions 


tions demand. 

Horace Walpole said of his age, that 
it was a comedy to those that think 
and a tragedy to those that feel. Today 
may have many respects that are tragic 
and few, I should think, that are comic 
to anyone who is thoughtful. 

We are in a world, as I see it, that 


Lord Evershed addressed the Annual Dinner of the Association, 
held August 10 in the Khorassan Room of The Chase Hotel during the 
Association’s Annual Meeting in St. Louis. 


is in some danger of a return to the 
age of miracles, mystery and authority 
—the three powers that, as you will 
recall, the Grand Inquisitor said, alone, 
could conquer and hold captive the 
conscience of mankind. And the an- 
swer to this threat, the only answer to 
the threat, is the establishment of the 
rule of law, but the rule of law adapted 
to this generation and not merely that 
which was properly adapted to a gen- 
eration fifty years ago. 

For one thing, we have to bear in 
mind that this is an age of propaganda. 
Is it true, today, as Goldsmith thought, 
that the united voice of millions cannot 
lend the smallest foundation to false- 
hood? The answer to that threat is pur- 
suit of our learned art and vigilance. 

I shall add nothing to what has al- 
ready been said during this last week 
about the criminal law and I shall say 
nothing about matrimonial matters be- 
cause I am not qualified to speak upon 
either. But, as to the rest, it is un- 
doubtedly the fact in my country— 
and, I assume it is in yours—that the 
ever-increasing weight of the work in 
the courts is in connection with the 
interpretation of the enacted law and 
with what we call personal-injury ac- 
tions. And it is against that back- 
ground that matters of delay and of 
costs are rightfully regarded, general- 
ly speaking, by the general public as 
matters of vital importance. 

We heard, many of us, a few days 
ago, some criticism from Mr. Henry 
Luce of the failure, as he felt, in some 
respect of the present administration of 
justice to serve the true ends of the 
rule of law and it was in his mind that 
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so great and important was the issue 
that the general public should exert 
itself to remedy the defects. 

There is no doubt that, in some re- 
spects, remedies of defects must come 
from outside, or largely from outside 
our profession. If delays are due to 
insufficiency of judges, then the num- 
ber of judges can be increased only by 
the government. Again, in my country 
(I am not quite sure how it rests with 
you), proper provision for legal aid, so 
that the Fortieth Chapter of the Magna 
Carta may be properly implemented, 
must come from outside the profession 
—at any rate, so far as funds are con- 
cerned. But, in other respects, I am, 
for my part, convinced that the initia- 
tive must come largely and the sug- 
gested remedies must come largely 
from within the profession itself. 

That is a heavy but inescapable re- 
sponsibility which rests upon the pro- 
which the 
American Bar Association is doing 


fession, a responsibility 
great things to achieve—and this, after 
all, is not a matter for one country 
alone, if the rule of law is to prevail 
throughout the world. 

Now, don’t be alarmed; I am not 
going to embark upon a dissertation on 
the common heritage of the law which, 
quite rightly, raises a little laughter- 
though there is, of course, great truth 
in it, as there was truth in the state- 
ment made by a motorist I saw the 
other day who, having knocked down 
a pedestrian said, “He, the pedestrian. 
admitted that it was his fault, as he 
said he had been run over before!” 

But I do most seriously suggest that. 
if the profession of law is to provide 
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the initiative and to suggest the reme- 
dies, then there is everything to be 
gained by joint endeavors, by associa- 
tions, the association of lawyers of our 
two countries in pursuit—and I refer, 
again, to Dean Pound’s language—in 
pursuit of a learned art and the public 
service, And, indeed, lawyers not only 
of our country, but of the other like 
countries, as well. 

You will perhaps allow me to make 
a brief reference to the fact that this 
joint enterprise has been recently illus- 
trated in my country. Following the 
initiative of a visit of lawyers to this 
country two years ago, we have just 
had the pleasure of receiving a very 
distinguished representation from the 
Institute of Judicial Administration, 
the subject being “Appellate Work”. 
| should like, if I may, to take this 
opportunity to acknowledge the debt 
hat I have no doubt at all is due to 
hat Institute for its initiative, and will 
e recognized hereafter more and more 


» be so due. I shall not take up any of 


your time to tell you the nature of our 
debates, save perhaps to mention in 
passing one or two matters. 

There was the inevitable “discus- 
sion” (I am not using the word in any 
derogatory sense) about the conflict of 
the theory of what is called eye versus 
ear—the system we have of full oral 
argument, the have of 


system you 


strictly curtailed argument. It was a 
matter which we had discussed in Eng- 
land when I presided over a commit- 
tee, and that very great lawyer, John 
W. Davis, came and gave evidence be- 
fore me and my colleagues. I well 
recall the occasion. Having told him, 
somewhat pompously, what the point 
was. he then turned to me and said, 
“Well. Mr. Chairman, I always say 
that the grass looks greener on the 
other side of the fence.” There is, of 
doubt that 


stances in England lend great support 


course, no our circum- 
to having our system there of full 
oral argument. 


The method you have of strictly 


December, 


Pursuing a Learned Art 


curtailed speeches in courts is not an 
invention of yours. You may know 


that in the ancient days of Imperial 
Rome, when Whit’s place was taken by 


the elegant Quintus Hortensius, they 
used similarly to be curtailed, but as 
they had not mechanical clocks and as 
the time was tolled by dropping of 
water, the phrase was then, when the 
man had been talking enough, “You 
have run out of water”, which is quite 
a good way of putting it! But upon 
another matter I cannot forbear from 
saying something because it is, I have 
to admit, a bee in my bonnet, and that 
is this problem of the interpretation of 
the enacted law to which I have earlier 
alluded, 

I have no doubt whatever that as a 
result of this meeting, we in England 
learned a great deal from our discus- 
sions, and I have equally no doubt 
whatever for myself that we have 
much to learn in the way of interpre- 
tation of statutes from your methods 
here. We are, in my judgment, alto- 
gether far too strict and literal. We 
seem to apply ourselves to construing 
the words of the legislature in the 
same sort of way as we are told we 
have to do when we have the will of a 
testator who, as it has been said, is 
always on that occasion entitled to be 
capricious. I did notice a rather good 
illustration in this morning’s paper of 
a testatrix from Durham in North 
Carolina, the home town of Mr. Hay- 
wood, who has been looking after me 
so kindly here. This testatrix, you may 
have noticed, by her will left to her 
husband $1 and to her spaniel, Taffy, 
$500. But if we follow this extremely 
strict method of interpretation, then I 
am bound to say I am fearful lest the 
respect for the law should seriously 
suffer as a consequence. 

This was a matter to which Justice 


Whittaker 


his most splendid address this after- 


made some reference in 
noon. I only hoped he would go on a 
bit more and press his views a little 


forcefully. He 


make some allusion to the terms used 


more did, however. 


in baseball which I was not entirely 
able to follow! 
of retort refer to an analogy from 


I could only by way 


racing stables where, as you may know, 
it has been said the endeavor is to 
breed and train racehorses that will 
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run in horseraces faster than other 
racehorses, but the endeavors are his- 
torically associated with wagers on 
their success! And I have a strong 
feeling, I must confess, that if this 
extremely strict method of interpreta- 
tion is followed, it will be fought, and 
fought not unjustly and not to the 
credit of the legal profession, that the 
result will be looked upon like the re- 
sult of a horserace—just a gamble 
which can be much more cheaply and 
quickly obtained by spinning a coin. 
This, therefore, is a matter upon which 
I look for much assistance hereafter 
and much benefit from the association 
which began last month in London. 

I hope indeed that these exchanges 
will continue and will include members 
of the Bar, of course, as well as judges, 
and will cover problems with which 
members of the Bar are certainly no 
Matters 
such as criminal trials, rules of evi- 


less concerned than judges. 


dence, privilege, privacy, and so forth, 
spring to mind. 

Just before I left, I happened to see 
an article in the Journal of the Ameri- 
can Judicature Society written by Fed- 
eral Chief Judge Lumbard, who was 
one of the party of visitors in London. 
The article was entitled “Can We Save 
the Trial Bar?” And he referred in it 
to legal aid and also to this matter of 
costs. I gathered from it that you here, 
as we are similarly finding in England, 
are a little concerned that the Bar is 
not appealing as it should to the best 
of our brains and that the opportuni- 
ties of the trial lawyer are not what 
they were or what they should be. If 
that is so, it is in truth a serious matter 
and it is a matter beyond doubt which 
can be most usefully discussed in such 
meetings as I have indicated. 

Something else that fell from Mr. 
Henry Luce about the job of a judge 
made me think a little of what For- 
tescue said about judges in the Middle 
Ages. You may remember the passage: 

They live a quiet and pure life, free of 

all worry and worldly care. They have 

bread and ale for breakfast and sit 
from eight to eleven and they spend 
the rest of the day studying law and 
the Scriptures. 
I do not know whether that was quite 
true in Fortescue’s days, but it is not 
really quite true now! I am not saying 
that the lives of the judges, certainly 


not the judges of this country, are not 
pure lives, but I confess that beer for 
breakfast has gone out of fashion in 
England! But if to some no doubt it 
seems that the sedentary life of a judge 
is less vigorous, less anxious than the 
advocate’s job, it certainly must also be 
said that the contribution to the rule of 
law and all its potentialities of the ad- 
vocate is often not fully recognized. 

We have in England lately had some 
broadcasts by an old friend of yours, 
Norman Birkett, about some of our 
great advocates, and I made a note of 
one thing he said of perhaps the great- 
est of the advocates, Thomas Erskine, 
a member of Lincoln’s Inn. He was 
continually, Birkett said, breaking the 
rod of the oppressor and he was able 
to give to liberty noble and unforget- 
table expression in an age when liberty 
was in need of a great champion. He 
was able to make history by defending 
the things which belonged to the dig- 
nity and welfare of mankind. 

Another example he took was of the 
judge, afterwards Lord Chief Justice, 
Charles Russell, a character well 
known, I know, in the City of New 
York. That was a rather different story. 
Apparently on one occasion, at the end 
of the day there was an ugly scene 
the 
Charles Russell, and the judge was so 


between presiding judge and 
upset that he adjourned the court. 
When he sat on the following morning, 
he said, before the case started again, 
“T must refer to the painful incident of 
the previous afternoon”, whereupon 
Charles Russell jumped up and said, 
“Do not say a further word, my Lord, 
for I have forever dismissed it from 
my mind!” To the great credit of 
the judge, he joined in the general 
laughter. Of course, there may not be 
many that could quite do that, though 
I think probably John W. Davis might 
have been one. 

At any rate, I have made the point, 
I hope, sufficiently, that the contribu- 
tion to the development of our system 
of the trial lawyer is something easy to 
overlook but impossible to exaggerate, 
as history has shown. 

On the last occasion when we were 
here in Washington there was a dis- 
cussion with the Lord Chancellor of 
the idea of having every ten years 
large visitations like the one when you 
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came to England in 1957 and like our 
visit as your most generously treated 
I have spoken to 
the Lord Chancellor and he hopes in. 


guests last year. 


deed that something on those lines will 
develop, because he does not doubt 
their great potentiality. 

On that, Whit said that if it came 
off, my wife and I might look forward 
to coming here again, say, in 1980! Of 
course, that is quite a thought! One 
thing that struck me was this—suppos- 
ing we came in 1980, because I bear in 
mind that Dean Pound’s phrase begins 
“a group of men and women”, I won- 
dered how many of the Supreme Court 
Justices would be women? There are. 
I know, distinguished women members 
of the Bar and at least one state Su- 
preme Court judge who is a woman. 
But for all our forthcoming ways, it 
does seem to me, by and large, that 
your country and mine have somehow 
kept women fairly well off the Supreme 
Court. That may change. It may well 
be that there is something about our 
profession that does not fully appeal 
to a woman. Queen Victoria once said, 
you remember, “After all, men and 
women are different!” But perhaps if 
we do come here, one might look to 
find a woman or two on the Supreme 
Court bench of the state called some- 
times in England “Miss Ouri!” 

This year, 1961, is the fourth cen- 
tenary of Francis Bacon. I am now 
returning at the end to pay my respects 
I recall of 


Bacon that it was said that the fear of 


to your Association and 
every man that heard him was that he 
should make an end. Bacon, almost 
the most brilliant whole man of our 
kind, of our race, made an end 335 
years ago, and it is plainly time I made 
an end now! But I do want again to 
pay my respects to this Association 
and to express my warm appreciation 
and gratitude for your enormous kind- 
ness to my wife and to me. And may | 
pay also a warm and sincere respect to 
Whit Seymour. On every hand I have 
heard that he will go down to history 
sident of the As- 
.ork he has done 


as an outstanding 
sociation for all the 
in connection with the vital matters of 
which I have spoken. I have indeed 
heard that it is everywhere said, “We 
want to see more of Seymour—North, 
South, East or West!” 
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A Reappraisal 


In THE Journal for April of 1953, 
under the title “Electronics in Court: 
Shorthand Reporters v. Recording 


(39 A.B.A.J. 


sidered the proposition that a machine 


Machines” 287), I con- 
might replace the reporter in the court- 
room, and at that time I concluded that 
“the robot cannot safely be entrusted 
with the sole responsibility for making 
the verbatim record”. With the progress 
of electronics better recording machines 
are now available, and high authority 
has become convinced that the machine 
is on the way in and the man on the 
way out, so it is appropriate again to 
consider whether this revolution has 
arrived. 

For high authority I refer to the 
udiciary branch of the Federal Gov- 
ernment and to the state government of 
Alaska. In 
the Judicial Conference of the United 
States, the Administrative Office of the 
United States Courts, under the super- 


1958, at the direction of 


vision of a subcommittee of the Con- 


ference, began studies and experiments 


in co-operation with a leading manu- 
facturer of electrical recording equip- 


ment, to test the practicality of elec- 
tronic recording of court proceedings. 
Fullowing that study the subcommittee, 
in August, 1959, recommended “that 
the Administrative Office be instructed, 
wherever possible and agreeable to the 





Sound Recording in the Courtroom: 





Favorable recommendations concerning the use of electronic record- 
ing in trial courts have recently been made by the Administrative Office 
of the United States Courts and the Judicial Conference of the United 
States. The state court system of Alaska, using electronic recording, is 
operating without shorthand reporters. But has the proposition that 
court reporters can be replaced by the recording machine been proved? 
The author contends that the Achilles heel of the tape recorder is 
the difficulty of getting an accurate typewritten transcript from it. 


Reporters Association 


Judges concerned, to supply electronic 
recording systems for use in the United 
States District Court whenever a va- 
cancy occurs in the office of the exist- 
ing reporter”, and that recommenda- 
tion was adopted by the Judicial Con- 
ference of the United States in Septem- 
ber of that year. 

Then the Alaska, 


which began to function on February 


state courts of 
20, 1960, decided to use the equipment 
that had been tested by the Adminis- 
trative Office, and all recording in those 
courts has been done by tape recorders 
under the supervision of deputy clerks. 
No the 


courtrooms, 


shorthand reporters are in 


Two Reports by the 
Administrative Office 
Subsequently two voluminous reports 
dealing with sound recording were is- 
sued by the Administrative Office of 
the United States, and they have been 
given wide circulation among court 
The first, “The 
Court Reporting System in the United 
States District Courts 1960”, 
tributed in July, 1960, to all judges, 


personnel. entitled 


was dis- 


clerks and court reporters in the fed- 
eral system. This report was a survey 
authorized by the Judicial Conference 
of the court reporting system in the 
federal courts, prepared by Charles 


December, 1961 °*¢ 


by Everett G. Rodebaugh ¢ Past President of the National Shorthand 


Parker, Jr., and Norman R. Tharp, 
management analysts borrowed from 
the Bureau of the Budget. Their report 
was not only a general survey but also 
a consideration of electrical recording, 
and it went very far indeed. It stated 
that among the attorneys interviewed, 
the large majority were favorably in- 
clined to the use of sound recordings 
as a means of promoting justice by 
securing a more accurate record of 
court proceedings, and that a substan- 
tial number were very emphatic in 
belief that 
should be relied upon in place of short- 


their sound recording 
hand notes. The report concluded that 
experience to date indicates reliance 
upon high-fidelity recordings for the 
record of proceedings in the United 
States district courts is feasible and 
that such recordings would provide a 
much more accurate and complete rec- 
ord. The authors expressed their belief 
that “recording equipment should and 
will eventually be used in all United 
States district courts” instead of short- 
hand reporters. 

The second federal publication was 
a “Report on Electronic Sound Record- 
ing in the Trial Courts of the State of 
Alaska” by Warren Olney III, Direc- 
tor of the Administrative Office of the 
United States Courts, dated February 
20, 1961. 
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Sound Recording in the Courtroom 


When the Alaska court system a year 
earlier embraced electronic sound re- 
cording, that was a marriage not of 
love but of necessity. There was no 
alternative because court reporters 
were not available in Alaska to staff 
the new state courts. I do not suggest, 
though, that the Alaskan judges felt 
deprived. The Chief Justice of the Su- 
preme Court has stated that there were 
three reasons for adopting electronic 
equipment: first, the tape record is the 
best means for determining what is 
said; second, sound recording meant a 
tremendous financial saving by elimi- 
nating salaries of court reporters; and 
third, conventional methods were im- 
practical for Alaska because of the 
chronic shortage of court reporters. 


Alaska’s Decision 
Attracted Attention 

Of course the decision in 
attracted 


Alaska 
Mr. 


Olney journeyed there in October of 


much attention, and 
1960 to observe the results. This was 
his first opportunity to see and evalu- 
ate a trial court system that relies en- 
tirely on electronic recording. Indeed, 
the Judicial Conference authorization 
of September, 1959, to install machines 
instead of shorthand reporters was 
based mainly on what Mr. Olney has 
characterized as “brief and fragmen- 
tary experiments” conducted by the 
Administrative Office. And the sweep- 
ing recommendations in the Parker- 
Tharp report had no more facts to sup- 
port them—a frail foundation on which 
to erect a cloudscraper! But for Alas- 
ka the decision was sensible—a good 


tape recorder is better than no reporter. 


In Alaska Mr. Olney was favorably 
impressed, as he stated in his report. 
In an Anchorage courtroom he noted 
that when the first witness took the 
stand the judge explained that it was 
necessary to have an accurate record 
on a tape recording of all the proceed- 
ings, including the questions asked and 
the answers; further, the judge in- 
structed the witness to answer the ques- 
tions audibly, not with nods of the 
head, and to keep her voice up, and 
added that the deputy clerk, who was 
using earphones to monitor the record- 
ing, would tell her if she were not 
speaking loudly enough. To a notice- 
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able extent, therefore, it was necessary 
for the judge, counsel and witnesses to 
conform themselves to the machine. Of 
course, it also was necessary, after the 
machine was turned back to replay 
some part of the proceedings, for 
everyone to wait until the tape was 
returned to the point where recording 
could resume. 

To check the result, Mr. Olney asked 
for a portion of the proceedings to be 
transcribed and sent to him at Wash- 
ington, and he wrote in his report: 


The transcript corresponds exactly 
in all particulars to the author’s notes 
and to the best of his recollection as to 
what he heard and saw. It differs from 
the usual transcript only in that the 
transcriber put in most, if not all, of 
the “ah’s” and “uh’s” uttered by coun- 
sel, noises that most transcribers leave 
out. The opening statement of defense 
counsel had been recorded completely 
and accurately notwithstanding the 
fact .. . that during delivery he faced 
the jury box and was not near a 
microphone. 


During his visit Mr. Olney was told 
of one instance where there had been 
a recording failure, resulting from a 
combination of improper operation 
and extraneous noise; and he cited a 
criticism from a court clerk that “you 
can’t control rattling of papers at all 
times nor keep coughing down, which 
will cut out what is being said”. An- 
other comment was that “it takes hours 
and hours longer to transcribe than the 
time the original recording takes”. 

Mr. Olney observed courtroom pro- 
ceedings on October 17 at Anchorage 
and on October 20 at Fairbanks, and 
he interviewed judges and court em- 
ployees. He also spoke with Mr. Luce, 
the of the 
Alaska court system, who was favor- 


Administrative Director 


able to the machine. Mr. Olney was 
able to get very little information from 
the members of the Bar because of 
their limited experience with transcripts 
on appeal, but he noted that the Bar 
was generally favorable. 


Conclusions of the Olney 
Alaskan Report 

Mr. Olney concluded in his report 
that the experience of the Alaska court 
system offers persuasive evidence in 
substantiation of the conclusion of the 


Judicial Conference of the United 
States and its committees, that elec. 





tronic recording of court proceedings 
is feasible and practical. He also con. 
cluded that doubts and fears expressed 







by court reporters, judges and others 
as to the practicality of electroni 







sound recording have proved illusory 





and without substance; that compari. 





son of electronic sound recording in 
Alaska with the 
hand reporting system discloses that 





conventional short. 






the electronic recording produces 





more accurate and complete record, a 





record which need not be transcribed 





to be useful; that it reduces delay in 





transcription, and is less costly; that 






the electronic system provides a record 





of foreign languages and their inter. 





pretation, and of the instructions t 






the jury in the exact language of the 
that 
“When the service provided by con. 





judge. Finally, he concluded 






ventional shorthand reporters is _ in- 






adequate, overly expensive or other. 







wise unsatisfactory, electronic sound 





recording is a_ practical alternative 





from every point of view.” 






The gauntlet has been flung dow: 





The revolution has been promised, and 






for the first time the verbatim short 





hand reporter is seriously challenged 





by the imminent prospect of being re 





placed by a machine. A state cour! 





system is operating—apparently wit! 





success—without shorthand reporters. 





On the record we have the favorable 
recommendations from the Adminis. 
trative Office and the Judicial Confer 
ence of the United States. There can 







be no doubt that these developments 
For in- 
stance, on September 14 of this year 
Chief Justice John C. Bell, Jr., of the 


Supreme Court of Pennsylvania, in his 





are being watched closely. 







address to the Judicial Conference ol 





the state, said: 





I recommend the installation of elec: 
tronic recorders in place of the presen! 
system of manual court reporters. In 
states which have adopted this system. 
the saving in time and money has been 
tremendous. If this is done, 
court reporters should be trained it 
this field, or given other court jobs 
when vacancies occur. 










But is this the point for Q.E.D.? Is 
the proposition proved ? 






present} 
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Dissenting V oices 
in Alaska 

it would be dangerous, it seems, to 
extrapolate on the basis of Alaska. 
Even there, with no available alterna- 
tive, dissenting voices are heard. An 
Alaskan shorthand reporter—who per- 
haps observes through tinted glasses— 
states that practically all the attorneys 
in Fairbanks dislike the machine and 
would like to have live reporters. He 
asked 


about the use of a machine for deposi- 


quotes a Fairbanks attorney, 
tions, as replying. “That will be the 
day! When I take a deposition it will 
be in my office with a competent re- 
porter.” This reporter also mentions 
that a transcriber in Fairbanks, who 
she had trouble 


was asked whether 


with identifying names and _ voices, 
said, “I don’t worry anything about it. 
| just put down what it sounds like 
to me.” 

Under the caption “ ‘Efficient’ Court 
System?”, the Fairbanks Daily News- 
Viner, for October 21, 1960, reported: 


Unfortunately, “automa- 
tion” to court reporting is not working 
out as many 


bringing 


visualized and litigants 
are being damaged by failure to get 
complete, accurate transcripts of pro- 
ceedings. 

One difficulty experienced at the out- 
set was the identification of voices on 
the electronic tapes. Theoretically, 
attorney, judge and _ witness 
should identify himself before speak- 
ing, but human nature being what it is 
they seldom do so. This brings up the 
question later, when written records 
are being made, as to who said what. 
* * t 


each 


We have checked and found that 
omissions caused by such difficulties 
have led to incomplete and puzzling 
trial records. Part of the difficulty lies 
in the fact the machine does not record 
visual activity such as gestures and 
nods which could have vital bearing on 
proper interpretation of proceedings. 


this 


report of an investigating officer or 


Of course, report is not the 
committee. However, in assessing the 
Alaskan system it must be emphasized 
that nothing but the electronic equip- 
ment is available; it is a case of make- 


do. It also appears that transcript is 


seldom required and that the course 
pot litigation often proceeds without 
mich 


reference to a_ stenographic 


re ord. 


But what has happened elsewhere? 
What, in particular, is the situation in 
the federal courts today, where for 
more than two years the district courts 
have been authorized to install elec- 
trical recording apparatus in place of 
the shorthand reporter? Certainly here 
the proposition for the replacement of 
the man by the machine is not proved. 
Mr, Olney, the Director of the Admin- 
istrative Office, wrote me on April 20, 
1961: “To States 
Judge has requested the installation of 


date, no United 
a sound recording machine instead of a 
He added: “So 


far as I know the only American court 


shorthand reporter.”! 


using electronic sound recording in- 


stead of shorthand reporters is the 
Alaska state court system.” This can 
hardly be solely the result of inertia! 
Far from it. The reason is that further 
tests have shown that the robot is not 


a superman. 


Proposition Not Proved 
in Connecticut 

Certainly the proposition was not 
In this state 
the 1959 legislature established a cir- 


proved in Connecticut. 


cuit court to replace city, town and 
justice courts. During 1960 some forty 
new judges were appointed and before 
January 1, 1961, they had to decide 
how to record the proceedings in their 
courts. Believing that a sufficient num- 
ber of court reporters would be diffi- 
cult or impossible to obtain, the judges 
decided to investigate electrical record- 
ing. In the spring of 1960 several test 
sessions were recorded by shorthand 
reporters and also by a representative 
group of electrical recording machines. 
As a result of the tests the circuit court 
judges decided to dispense with con- 
sideration of electrical recording and 
to find and appoint competent short- 
hand reporters. This was done. 
Electrical recording was also the 
subject of a test made early in 1960 
in the Superior Court of Los Angeles. 
Edward C. Gallas, Executive Officer of 
the Court, wrote me on April 25, 1961, 
that “the experiment was interesting 
but not conclusive as to the effective- 
(He 


that in the absence of enabling legisla- 


ness of the equipment”. added 


tion it was not possible to replace re- 


porters with machines.) The report of 


December. 


Sound Recording in the Courtroom 


Everett G. Rodebaugh, who has 
operated a shorthand service bureau 
in Philadelphia since 1929, is a 
graduate of the Wharton School, 
University of Pennsylvania (B.S. in 
1922). He was Chair- 
man of the Conference of United 
States Court Reporters in 1948, 1949 
and 1952 and President of the Na- 
tional Shorthand Reporters Associ- 
ation in 1958, the only reporter who 
has headed both of these profession- 
al associations. 


Economics, 





the Committee on Court Reporters of 
the Superior Court, which conducted 
the test, states: 


The study was made as a result of 
certain questions raised by the Gov- 
ernor and Legislative Committees rela- 
tive to the high level of court expendi- 
tures. Also, these studies were believed 
to be appropriate at this time because 
of certain information received through 
the Administrator of the United States 
Courts that recording equipment is 
being installed in some cases in their 
system. and in all courts in the State 


of Alaska. 


The report noted that “it was agreed 
that the electronic equipment would no 
doubt prove to be a valuable aid to 
the courts, and that as an adjunct to 
reporters they could be used to ad- 
vantage”. 

Turning again to the federal system, 
the distribution of the Parker-Tharp 
report was followed very shortly by a 





1. On October 3, 1961, Will Shafroth, Deputy 
Director, wrote me that Judge Paul D. Shriver 
expects to use a sound recording machine in- 
stead of a shorthand reporter in his court in 
Guam 
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memorandum from Chief Judge Syl- 
vester J. Ryan, of the Southern District 
of New York, supporting the district’s 
present reporting system and pointing 
out difficulties with recording machines. 
Judge Ryan wrote: “I do not dispute 
the usefulness in this district of sound 
recorders solely as an aid or auxiliary 
in conjunction with the services of an 
experienced reporter.” Then he added: 


It is my present conviction that a 
sound recorder does not have the neces- 
sary flexibility for exclusive use in the 
courtrooms of this district... . 

I question the practicability of the 
sound recorder as the sole efficient or 
economical instrument to produce uni- 
formly the same high quality and 
volume of transcript which is required 
in this district. 


Tests in District of 
Columbia Circuit 

A more searching inquiry was made 
in the District of Columbia Circuit. At 
its Judicial Conference in 1959 a com- 
mittee of judges and lawyers was au- 
thorized to “study, consider and test 
the use of electronic and mechanical 
sound reporting equipment for ver- 
batim reporting of the proceedings be- 
of the 
District; and it was provided that “the 


fore the courts and tribunals” 


results of any such testing be com- 
pared for accuracy, speed, economy 
and feasibility with the present system 
of verbatim reporting”. Two tape re- 
cording machines of the recommended 


(Alaska) type were installed by engi- 


neers for a three-week trial in the 
courtrooms of each of the judges, and 
each judge made a written report of 
the results. The committee on May 11, 
1961, submitted its report to the Judi- 
District of 
Columbia Circuit, and this report bears 


cial Conference of the 


quoting at some length: 


From the comprehensive experience 
gained from the actual use of the 
(manufacturer’s) equipment, which 
this Committee found to be the most 
advanced and suitable available, the 
Committee feels and therefore recom- 
mends that such equipment, at present, 
is not an adaptable or feasible sub- 
stitute for the present system of ver- 
batim reporting of proceedings in the 
United States District Court by skilled 
individual court reporters. 

The machine possesses too great a 
sensitivity in that it records not only 


the spoken word but coughing, foot- 
steps, rustling of paper, and other 
extraneous noises. Yet its sensitivity is 
limited by the placement of micro- 
phones. Speech which takes place be- 
yond the perimeter of sensitivity of the 
microphone is inaudible. In other in- 
stances involving proceedings with 
multiple parties or multiple counsel, it 
is difficult to distinguish 
sound tape precisely what has _ oc- 
curred, The machine, therefore, lacks 
the very important human function of 
discriminating intelligently as to what 
has transpired. 

Again this lack of discrimination 
does not particularly recommend the 
machine for use in instances where the 
Court has occasion to refer back to 
prior testimony, comments or proceed- 
ings. Perhaps this is largely the result 
of a deficiency in the method of oper- 
ation of the machine employed during 
the test period. In every instance the 
machine was operated by the court- 
room clerk. The other duties imposed 
upon this person prevent him from 
maintaining a careful watch on the 
operation of the machine and from 
keeping an accurate log of the many 
signal points in a day’s proceeding. 

Therefore, should this machine be 
used for the verbatim reporting of 
court proceedings, it would have to be 
manned exclusively by an individual 
whose duty it was to maintain a watch 
over the equipment and to keep a full 
and complete log of the various salient 
points in court proceedings or in the 
course of testimony. Thus no substan- 
tial economy would be realized by a 
reduction in court personnel. A human 
reporter would still be required to 
operate the machine. 


from one 


* * * 


Where the machine was used in 
courts having a great variety of busi- 
ness before it, such as the assignment 
court and short motions, where there 
are unavoidable interruptions and con- 
sideration of matters piecemeal, the 
use of the (manufacturer’s equipment ) 
is completely impractical because of 
its lack of flexibility and again its lack 
of discrimination. 

This same lack of flexibility and dis- 
crimination in the machine would re- 
quire, in order to obtain a suitable 
transcript, an adaptation of courtroom 
practices and techniques to the require- 
ments of the machine. Even if this was 
a desirable result, a considerable period 
of time would be required to educate 
both judges and lawyers to this new 
technique. All remarks wouid have to 
be made directly to the microphones. 
The sensitivity of the microphones 
would have to be variable and direc- 
tional so as not to eavesdrop on either 
counsel or Court. Bench conferences 
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would probably have to be dispensed 
with and, in all, a new, rigidly ordered 
trial would have to be decreed. The 
Committee feels that this imposes too 
rigorous a burden upon the participants 
in a judicial proceeding and sacrifices 
the spontaneity of trial and the neces. 
sary indulgence to individualism to a 
technique for obtaining a precisely ac- 
curate transcript. The transcript is 
largely useful only on appeal. Since 
cases are not usually tried in order to 
be appealed, the necessary revision in 
trial techniques seem to be 
losing sight of first purposes. 


would 


In summation, the report stated: 


. the Committee does not feel that 
the art of electronic reporting has yet 
reached such a suitable level that it is 
a proper substitute for the present 
system. ... 


But added: 


The Committee is of the opinion that 
the prospects for suitable development 
of electronic reporting are such that 
the developers should be encouraged 
in their work by offering to cooperate 
with them in the way of providing ad- 
ditional testing, constructive criticism 
and advice. However, for the present 
the Committee must recommend reten- 
tion of the present system of verbatim 
reporting. 


Achilles Heel of 
Tape Recorder 

Although a good tape recorder can 
accurately record a large percentage, 
though not all, of courtroom proceed. 
ings, the Achilles heel of the tape re- 
corder is in my opinion the difficulty 
of getting from it an accurate type- 
written transcript. A typist working 
with a tape is always working from 
hindsight and never with foresight. 
The typist cannot know how to punctu- 
ate simply from the words that have 
been said and without listening ahead 
for words yet to be spoken; she cannot 
tell where to use a period, comma, 
hyphen, dash or semicolon or where 
to start a new paragraph. This listen- 
ing—juggling words in the head that 
are not visible to the eye—takes much 
time. This is time the reporter is spared 
in making a transcript because he can 
quickly glance over the shorthand notes 
he is typing or dictating from and find 
the punctuation already included or 
immediately apparent. 
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Also, if the shorthand reporter has 
heard and written a word correctly, he 
can read it without hesitation and, if 
he also had a tape to which he could 
refer for doubtful points, he could 
quickly clear up those points. But in 
my opinion Ve typist who is working 
“cold” 


will much mre often have to listen 


from ja tape recording alone 


and go back afd listen again and again 
at many doubf{ful places to find out— 
if possible—who is talking, to try to 





decipher partijular words or to decide 
how to punctuate. 

Equally important, transcribers who 
type court transcripts from the dicta- 
tion of the shorthand reporters are 
typing from meticulously prepared dic- 
tation. The reporter soon learns that 
to get quick and accurate transcript 
from a typist he must not only dictate 
the words from his notes, but he must 
also provide every possible help for 
the typist. He must spell all technical 
or unfamiliar words, give the spellings 
of all proper names and dictate every 
bit of punctuation. Words identical in 
sound (their-there, to-two-too, etc.) 
must be spelled for the typist because 
the choice is often not apparent with- 
out wasting time in listening ahead in 
order to get sufficient context. So the 
typist who tries to make a transcript 
from only a taped recording of a trial 
has a far different job from that of the 
typist who is making a transcript from 
the careful dictation of a court re- 
porter. In typing from careful dicta- 
tion she has no trouble. In typing 
from a tape recording she has nothing 
but trouble and this she will not take 
on for the same price. 

Will it work, can it work—in any 
volume and with any speed? As far as 
| know it has not been done, not even 
by contract reporting offices that re- 
cord the proceedings of such govern- 
ment agencies as the Interstate Com- 
merce Commission and which obtain 
their contracts through competitive 
bidding. 

The recording machine, of course, 
is always subject to the risks of power 
or operating failures. But apart from 
this, for a good recording the machine 


must be pampered in a way which 


would mean a revolution in the conduct 
of courtroom proceedings in busy 
American courts. The machine needs 
a courtroom where every speaker will 
talk clearly for the mike and where 
each person will wait courteously for 
his turn. That is not the way things 
happen, particularly in cross-examina- 
tion. A tape recording with portions 
that are indecipherable or not attrib- 
utable to a definite person just gives 
another area for dispute. Americans 
are not likely to make a demanding 
machine the boss of the courtroom, 
and science is not likely to find a cure 
for all the infirmities of an insensate 
automaton, 

On the other hand, even the most 
competent reporter is not a superman, 
although he may appear to be one. Any 
reporter can be daunted by speed, 
vocabulary, unclear or badly accented 
speech or by the state of his digestion. 
Reporters are human beings, and abil- 
ity varies in the reporting profession as 
in other professions. Undoubtedly, the 
court reporter must have exceptional 
ability because he is subjected to con- 
tinuous mental and physical strain in 
proceedings over which he has little 
control and because his work must be 
consistently of a very high standard. 


Court Reporters Have a 
Rigorous Standard 
To be right 99 per cent of the time 


sounds very good indeed, but even that 
would not satisfy the shorthand re- 
porter. Let us apply mathematics. An 
hour’s proceedings in the courtroom 
may result in forty pages of transcript, 
pages that average 200 words—8,000 
Even 99 
per cent accuracy would mean eighty 


chances to make a mistake. 


errors per hour or 400 in the transcript 
of a five-hour court day! Of course the 
reporter's transcript should be 100 per 
cent right, and few other professions 
have so rigorous a standard for work 
of comparable difficulty. It is often im- 
possible to hear and understand every 
word of even a single speaker—as any- 


one knows who has tried—and the 


crosstalk and excitement of the court- 
room compound the difficulty. 
It is 


small wonder then that the 
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machine also has difficulty when faced 
with the same problems or that, despite 
the advances in the tape recording in- 
dustry in the past eight years, the 
proverb still applies: plus ¢a change, 
plus c’est la méme chose. If there is 
to be a choice—either today or in the 
foreseeable future—between a compe- 
tent shorthand reporter and the record- 
ing machine in the courtroom, the 
choice, on the basis of the available 
evidence, must be for the competent 
shorthand reporter. 

However, I think that for the court- 
room the better answer would be not 
but the combination. It 
would not require much stretching of 


the choice 


a budget to provide for a tape recorder 
in the courtroom, and the recorder can 
be operated by the shorthand reporter. 
A tape record would then be available 
for reference, and this reference would 
often be helpful to the reporter, to 
counsel and to the judge. It would 
preserve a record reflecting the intona- 
tion and emphasis of any manner of 
speech or language—a record which 
could be listened to again and again 
for a doubtful, critical passage. Only 
last year President Eisenhower was 
embarrassed because of a mishearing 
or a typographical error; he was 
quoted as having said concerning a 
remark of Mr. Khrushchev, “I think 
he’s crazy.” But reference to a tape 
recording showed that the correct ver- 
sion was “I think it’s crazy.” And if 
a transcript should be in question or 
be needed after the death of a reporter, 
a tape could be played and probably 
an acceptable transcript could be made, 
albeit with the expenditure of some 
time and expense. Thus situations like 
the arguments over the transcript in 
the California Chessman case could be 
avoided. 

The tape record provides a useful 
check. More and more reporters are 
using recorders as an adjunct in the 
courtrooms, and I believe it will be- 
come standard practice to tape court- 
room proceedings. But the conclusion 
of this reappraisal must be that the 
competent court reporter can be helped 
but not replaced by the recording 
machine. 
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Merry Christmas, Clients! 

Since committees on professional ethics frown upon the 
sending of professional Christmas cards to clients, the Edi- 
torial Board of the Journal steps into the breach with a 
message of good will from the lawyers to you, our clients, 
who make our pleasant vocation possible. The fox and the 
bull are no less necessary to the hunting field and the plaza 
de toros, respectively, than you to our noble indoor sport of 
practicing law. But our affection for you exceeds even the 
high regard in which the M.F.H. holds the fox, and the 
toreador the bull. 

You, our clients, deserve our gratitude for much more 
than merely this existence of yours that is essential to our 
great calling. You are laymen, members of a difficult pro- 
fession. Everyone of you—and not only the man who 
makes his.own will—deserves our Christmas toast. Indeed 
it is doubtful whether the windfall to the lawyers in a case 
for the construction of a home-made will really exceeds in 
value over the years the day-to-day telephone inquiries of 
those of you who will not, without consulting your lawyer, 
accept payment of 100 per cent of your claim with 6 per 
cent interest. You bear cheerfully the disqualified status of 
those whose civil rights have been whittled away until 
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there is no longer a single state in the Union where the 
citizen has a constitutional right to practice law. Such is 
your leniency toward us that by common consent St. Ives, 
who was marveled at by the people because he was a 
Breton and a lawyer but not a thief, has been assigned to 
us as our patron saint. 

There are those among us who resent the picture of us 
that you draw in your literature and on your stage and 
screen and over the air. We make allowances for you, how- 
ever, when we reflect that we exact payment from you for 
getting for you no more than what you were entitled to 
anyhow. 

You let us have all the fun. Clients sometimes lose their 
cases and they bear the bitterness of defeat; but, if a case 
is won, it is the lawyer who won it and his is the joy of 
victory. You accept on faith our explanation of what you 
mean when you say in your will “per stirpes and not per 
capita”. Or, if you insist on a will in your own colloquial 
idiom that will posthumously make the front page, you pay 
extra for assurance that you have accomplished the same 
result. 

Again, there are those among us who say that clients are 
the only drawback to the practice of the law as a way of 
life. There is room for such lawyers on the bench and in 
the classroom, those quiet eddies of the stream of our pro- 
fessional activity. We speak today, however, for the vast 
majority of our profession, those practitioners who enjoy 
the process of softening the clash of temperaments between 
attorney and client, just as a devoted husband and wife 
derive a similar indirect pleasure from their domestic tiffs. 

As in our profession, there are the leaders in your pro- 
fession of clientage. There is the doughty warrior who says 
“Ill fight this to the Supreme Court of the United States if 
it costs me ten times the amount involved!” and remembers 
it at the end of the journey. There is the hero who recog- 
nizes that litigation involves a calculated risk and acts ac- 
cordingly, come what may. There is the loyal soul who, 
when defeated, exercises that major American civil right 
to walk across the courthouse square to the tavern, and 
there abuse the court and jury for their failure to grasp 
the matters made so crystal clear by his lawyer. 


We lawyers for our Christmas greeting to you send you 
our promise to try to deserve the moderation with which 
you treat us, the rights and privileges that you accord us, 
and the confidence that you repose in us. Merry Christmas, 
Clients! 


The Initiative in Disarmament 

Mr. Schwarzer’s article in this issue on the disarmament 
phase of the problem of world peace through world law 
tells us that complete disarmament is an illusion and that 
we ought to devote ourselves to the accomplishment of the 
possible instead of the pursuit of the unattainable. Certain 
it is that the Golden Age is but a myth and that mankind 
will never attain—or be reduced to—a bovine existenc: 
where problems will be no more. Nevertheless our enemie 
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hold out to all the world the hope of complete disarmament 
aid charge us with war mongering. 

The tacit assumption behind our disarmament policy 
seems to be that we favor complete disarmament if a right 
oi complete inspection is coupled with it. If that were 
stated clearly and authoritatively instead of being left to 
inference we should no longer be put on the defensive in 
every negotiation. By continually offering disarmament 
on impossible conditions, the Union of Socialist Soviet 
Republics puts us in the position of repeated refusals of 
their ostensibly pacific proposals. That position wins us 
no friends in Latin America or Africa. It is one that no 
lawyer experienced in negotiation would willingly accept. 

While it is almost sure that complete disarmament will 
not be attained, we can start by saying, “We shall disarm 
and permit inspection if you will too.” If, by a miracle, 
the Russians should express agreement, one of two things 
would happen. They would either follow the overwhelm- 

















Editor to Readers 








Cover Story 

The design on the cover of this December issue of the 
Journal is the artist’s representation of the design of the 
gates to the United States Supreme Court in Washington. 
The design is intended to represent in general the gates of 
any court, law library or other public law building closed 
briefly and appropriately decorated for the holidays. 


—_ a. 


The following editorial was written by Judge Robert N. 
Wilkin, Senior Judge of the United States District Court, 
Cleveland, Ohio, and a former member of the Board of 
Editors of the Journal. 4 


Are We Victims of Our Age?* 

When John Ruskin was asked if he did not think it 
wonderful that man had invented the means by which in 
an instant a message could be sent across the ocean, he 
replied, “No.” 


hes no message to send”. 


He was depressed, he said, “because man 





For an interesting portrayal and analysis of our time, 1900-1961, see 
erican Memoir by John W. Dodds. New York: Holt, Rinehart and 
iston (1961). 
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ingly most probable course of acting in the subsequent 
negotiations just as they are acting now or, by some greater 
miracle, they would actually work out such a plan with us. 
At worst, we should have the present situation with the 
infinite improvement that we had the initiative and, at best, 
we should have complete disarmament. 

Mr. Schwarzer comes close to demonstrating that com- 
plete disarmament is impossible, but is it undesirable? 
Provided that no enemy had anything more destructive 
than hunting knives and sporting rifles in the hands of an 
unorganized populace, could we not protect our core inter- 
ests against those weapons and troops by like weapons and 
troops just as well as we now protect our core interests 
against neutron bombs by other neutron bombs? 

Can we not honestly espouse the ideal of complete dis- 
armament and tell the world of that espousal? We could 
then lead from strength in playing the game of inter- 


national adjustments that Mr. Schwarzer teaches is endless. 


When Congress, at the President’s request, appropriated 
more than a billion dollars “to put a man on the moon 
and bring him back safely”, many intelligent cifizens, like 
Ruskin, sensed the futility of the exploit, if accomplished. 
They thought the astronaut would have nothing of value 
to take to the moon and could bring back nothing of value 
from that arid and frigid planet. 

History reveals a tendency of every extreme epoch to be 
misled by its Zeitgeist into some extravagant and useless 
adventure, such as the effort to build the tower of Babel, 
whose top was to “reach unto Heaven”; the children’s 
crusade, which was to recover the holy sepulchre, and the 
expeditions of Knighthood for the Holy Grail. 

The present epoch is known as the age of technology or 
the scientific age, and it will be so known by future gen- 
erations, if humanity can avoid or survive a third world 
war. It is best typified by the computer, frequently re- 
ferred to as the mechanical brain. The computer exempli- 
fies capitalism’s devotion to mechanics, mechanical book- 
keeping, mechanotherapy, etc.; and like the communist 
dictatorships, has no soul, is therefore amoral and without 
compassion. 

This epoch, during the sixty years of this century, has 
made more marvelous scientific discoveries and inventions 
than were made by all previous periods of history. Con- 
sider all the mechanisms, gadgets and devices of the auto- 
motive, airplane, nautical, radio and television industries! 
A nuclear-powered submarine has circled the earth while 
submerged; and space missiles and capsules have been put 
into orbit around the world. Jet planes and space vessels 
travel at a speed which surpasses the speed of sound. Man 
has been propelled into outer space and communication 
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with him maintained. Plans are now being developed for 
communication with a man on the moon. 

In spite of the miraculous achievements of physical sci- 
ence, the John Ruskins of our epoch are skeptical of the 
worth of space exploits beyond the requirements of weather 
prognostication and military defense. As Doctor Albert 
Schweitzer has said, nature has heretofore controlled man, 
but now man has learned to control elemental forces before 
he has learned to control himself. If it should be possible 
to colonize the moon and other planets and create an 
atmosphere there that would sustain life, why infest those 
celestial bodies with the rivalry, strife, cold and hot war 
of this world? Until we have established civil order in the 
world, why reach for the moon? 

The present epoch has an abundance of scientific know- 
how, but a tragic lack of moral will-do. Science has ex- 
plored the outer space of the cosmos and the inner space 
of the atom, but it has done nothing to develop man’s 
spiritual nature. It was due to the absence of such develop- 
ment that, after two world wars were won, the peace in 
each instance was lost, and now two colossal powers, ob- 
sessed by materialism and scientific rivalry, stand challeng- 
ing each other on the brink of world war III and ready to 
hurl their nuclear thunder-bolts, 

When former President Eisenhower at New Delhi called 
upon the nations of the world to bring to the support of 
international law the fundamental principles of all the 
great systems of law, there was an encouraging respunse 
from political leaders of southern Asia and of Africa, but 


his challenging statement was given slight attention in the 
U.S.S.R. and the U.S.A. It was encouraging to read the 
reports of the African Conference on the Rule of Law of 
The International Commission of Jurists made by Laurence 
M. Lombard in the June Journal and by Charles S. Rhyne 
in the July Journal. Those reports reveal that the leaders 
of other countries are more aware of the need of our time 
than are the people of America and Russia. 

In 1947 the distinguished scientist, Pierre Lecomte du 
Noiiy, published his study of Human Destiny. After re- 
viewing human evolution he concluded: 


Man must be made to understand that the mechanical 
transformations he has introduced in his environment and 
his adaptation of them will mean either progress or ruin 
according to whether or not they are accompanied by a 
correlative improvement in his moral attitude. 

The duty of man, therefore, is to rout out this false symbol 
of civilization and to replace it by the true one: the develop- 
ment of human dignity. Not by combating mechanical 
progress—which would actually be impossible, and might 
be disastrous because of the progress which must still be 
made in the realm of pure science and of medicine—but by 
instructing mankind and raising its moral standard. 

If humanity makes this effort, it will contribute to the 
advent of the superior conscience preparatory to the pure 
and spiritual race destined to appear one day. 


As the Journal has stated before, the legal profession has 
a great opportunity and responsibility to further such 
advance in human evolution. 


Advertising by Lawyers—Law Lists 


Attorneys are being constantly 
solicited through the mails and by 
personal contact to have their names 


ly amended. A copy of Canon 27, 
Canon 43, and the Rules and Standards 


legal directories the publishers of 


which have received certificates of 


listed in law lists, established, new or 
proposed. Canon 27 of the Canons of 
Professional Ethics of the American 
Bar Association states that “Publica- 
tion in reputable jaw lists in a manner 
consistent with the standards of con- 
duct imposed by these canons of brief 
biographical and informative data is 
permissible.” Before an attorney per- 
mits his name to appear in a law list 
or legal directory, he should satisfy 
himself that it is a “reputable” law 
list. This he may do by familiarizing 
himself with the contents of Canon 27 
and the Rules and Standards as to Law 
Lists adopted by the House of Dele- 
gates of the American Bar Association 
on September 30, 1937, as subsequent- 


as to Law Lists may be obtained from 
the office of the Standing Committee 
on Law Lists at the American Bar 
Center, 1155 East 60th Street, Chicago 
37, Illinois. 

It is to be noted that it is the duty 
of the Standing Committee on Law 
Lists to determine, on application of a 
publisher of a law list, whether a law 
list is prepared, published and circu- 
lated in conformity with the Canons of 
Ethics and the Rules and Standards as 
to Law Lists. A certificate of compli- 
ance with the Rules and Standards 
issued by the Committee may be 
treated as evidence that such a list is 
reputable. 

Once a year the Committee prepares 
and publishes a roster of law lists and 
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compliance from the Committee. This 
roster appears each year in the Ameri- 
can Bar Association Journal. A copy oi 
the roster also may be obtained upon 
request from the Committee. 

If the publisher of a law list or legal 
directory who is seeking listings in his 
publication does not have a certificate 
of compliance from the Standing Com- 
mittee on Law Lists (and there are 
publishers who do not see fit to apply 
for one), then it is the responsibility of 
the individual lawyer to determine 
whether or not it is permissible under 
Canon 27, and not improper under 
Canon 43, to be listed therein. 

James C. SHEPPARD 
Chairman, Committee on Law Lists 


Los Angeles, California 
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The International Commission of Jurists: 


Its Work on the Rule of Law 


Mr. Justice Bose, of New Delhi, India, addressed the Assembly at 
its second session, held August 9, during the Association’s Annual 
Meeting in St. Louis. Among the offices he has held is Puisne Judge 


of the Supreme Court of India. 


by Vivian Bose ¢ President of the International Commission of Jurists 


| SHOULD LIKE TO convey to you 
the thanks and appreciation of the 
judges and lawyers of India for your 
kind thought in making a gift of books 
to the Supreme Court of India. Also, I 
thank you on behalf of the Interna- 
tional Commission of Jurists, because 
it was at the instance of those of you 
who attended the very memorable Con- 
gress of International Jurists at New 
Delhi in January, 1959, that this gift 
was made—a token of regard and ap- 
preciation and of the link that binds 
the lawyers of your country to those 
of mine. 

The International Commission of 
Jurists consists of twenty-five lawyers 
from twenty-two countries of the Free 
World. These countries are: the United 
States, England and Canada; three 
countries in Latin America; seven in 
Europe; two in Africa; one in the 
Near East: three in the East; and three 
in the Far East, including Australia 
and Japan, 

The very high positions that the 
twenty-five members hold in their own 
lands is an indication of the impor- 
tance that they attach to our work. I 
shall give you a few names: Lord 
of England; Sir Owen 
Dixon, the Chief Justice of Australia; 
of the of Ex- 


chequer in Canada; a former Chief 


Shawcross 
the President Court 


Justice of Japan; a judge and a re- 
tired judge of the Supreme Courts of 


Burma and India; and a retired judge 
of a High Court in Pakistan. We also 
have members of the parliaments of 
some of these countries and a former 
President of The Association of the 
Bar of the City of New York. 

Dr. Lalive, who has just retired as 
Secretary-General to resume his prac- 
tice at the Bar, is Swiss. He has been 
succeeded by a New Zealander, Sir 
Leslie Munro, who is a well-known in- 
ternational figure. Our Administrative 
Secretary, a living dynamo who keeps 
the wheels of our organization in a 
state of perpetual motion, is Edward 
Kozera, an American. 

But these are only the members of 
the Commission and some of its staff. 
Our most important work is done 
through national sections in about 
thirty countries, and when you look 
into their membership you find an 
even more impressive array. There are 
not only those of high legal talent, but 
men who are, by virtue of their posi- 
tion and character, the cream of the 
land in their own right. 

Now why do these highly placed 
persons, all busy men, snatch time out 
of their very scarce moments of leisure 
to work for us? We have no money to 
give—all we can do is cover bare ex- 
penses in a very limited number of 
cases. We have no honors to bestow, 
no medals to pin on men’s breasts, no 


titles to confer; and yet we find men of 


December. 


the very highest stature in their own 
lands, busy men, men who can amass 
fortunes in their own spheres, taking 
time out of their busy lives to work for 
us on their holidays and in their very 
scarce leisure hours. Why? The an- 
swer is that they believe in our work 
and feel that what we are doing is 
worth while. Our greatest strength lies 
there. We are linked together by non- 
legal ties of thought and emotion, ties 
that spring from shared ideals which, 
in the end, are stronger and more 
enduring than the written bond. 

In the course of only ten years the 
Commission has acquired a world-wide 
reputation that is unique. Our views 
are respected even in quarters that do 
not always agree with us, and the ob- 
jectivity of our reports and publica- 
tions—based on a cold, objective but 
merciless array of facts that cannot be 
disputed or denied—is feared by those 
who do not base on the Rule of Law. 


Commission’s Workings 
Explained 
Now 


work? 


how does the Commission 
First, it has personal touch, 
through letters and publications that 
are put out in four languages, with 
40,000 fifty-seven 


countries. This is backed up with the 


over lawyers in 
personal approach of the men whom it 
sends out on good-will missions. 

We believe strongly in these per- 
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sonal contacts. Our recent Secretary- 
General, Dr. Lalive, and our Adminis- 
trative Secretary, Edward Kozera, 
recently toured nearly all of Latin 
America. In the last few months I have 
visited twenty-three countries, ranging 
from Australia, Indonesia, Malaya and 
Burma in the East, to Scandinavia, 
Holland, West Germany, Italy and 
England in the West. I have also 
visited Turkey, Jordan, Lebanon and 
East and West 
Africa. In Yugoslavia I was the guest 


seven countries in 
of the Yugoslav lawyers, and I regard 
that as one of my most interesting and 
important assignments. Now I am here 
in St. Louis. We have also had others 
going about on shorter visits to various 
parts of the world. 

Next, the Commission holds semi- 
nars for young lawyers and regional 
conferences like those of Vienna and 
the recent one at Lagos in West Africa, 
to discuss matters of local concern 
touching the Rule of Law. Once every 
four years the Commission holds an 
International Congress to which it in- 
vites anywhere from 150 to 180 jurists, 
judges, lawyers, professors of law, ad- 
ministrators and cabinet ministers 
from all over the Free World. Each is 
invited in a personal capacity, and not 
as a representative of any government 
or organization, so that he may be free 
to speak his own mind and not feel 
obliged to repeat the attitudes of some 
other person or body. We cannot in- 
vite everybody, but we try to get as 
representative a cross-section of the 
legal world as we can. The Commission 
grew out of a congress held in Berlin, 
and we have held congresses at Athens 
and New Delhi; and we are shortly to 
hold one in Latin America. 

Another part of our activities is to 
act as the conscience of the legal world 
and to step in to investigate, expose 
and, if we can, stop flagrant and con- 
sistent denials of human rights. Our 
reports on Hungary, South Africa and 
Tibet, and one on Spain soon to be 
published, and projected reports on 
Cuba and the Dominican Republic are 
all illustrative of that aspect of our 
work. In a smaller way, the same is 
true of our press statements, legal 
studies and critical comments on gen- 
eral abuses of justice. 

Another thing that we do is send, or 
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try to send, observers, often in con- 
junction with one or another of our 
national sections like Justice in Eng- 
land, to various state trials. We have 
had them in South Africa, Turkey, 
Ethiopia, at the Eichmann trial in Is- 
rael, and at the trial of Tierno Galvan 
in Spain. We have also followed with 
close attention and concern the recent 
trial of Counsellor Cassell in the Su- 
preme Court of Liberia for contempt 
of that court because of certain criti- 
cisms that he made of the Liberian 
courts at the Lagos Conference in 
Nigeria. The sentence was complete 
disbarment for all time; he is never to 
be allowed to practice again in Liberia. 
We tried to send observers to Hungary, 
Tibet and Angola, but we were not 
allowed to do so by the governments 
of those countries. We also tried to 
send an observer to Iraq, but that fell 
through—though there was no refusal 
in that case. 

This is the more spectacular part of 
our work, but it is not the most im- 
portant by a very long chalk. Merely 
negative attitudes of repeated criticism 
won't get us far; people will get sick 
of it. What is required is a high ideal 
that will stir the imagination, backed 
by a practical of work 
and, above all, disinterestedness, sin- 
cerity and the force of example. All 
this we have to offer. 


program 


Showing People the Need 
for a Rule of Law 

Our main task is to engender in the 
minds of the peoples of all countries 
the imperative need for a Rule of Law 
in all lands. It is not until the people 
of a country understand what it means 
and make it their way of life—regard- 
ing it as their birthright and demand- 
ing it as their heritage—that one will 
be able to say with confidence that 


the Rule hold 


there, so much so that no dictator, no 


of Law has taken a 
corrupt politician, no fanatical megalo- 
maniac, will ever displace it. 

What I have called the more spec- 
tacular part of our work is necessary to 
remind men of the horrors and brutali- 
ties of war, its senseless destructions, 
and worse, the searing of the souls of 
men by the hatreds and _ bitternesses 
that follow 


in war’s train. It is also 
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necessary to remind them of the no 
less evil consequences of mad dictator- 
ships that play havoc with the lives 
and properties of a people and even 
try to exterminate whole races of men. 
It is likewise necessary to remind peo- 
ple that these things have happened, to 
show them that they are still happening 
and that they will happen again unless 
there is eternal vigilance on the part of 
the free world and a banding together 
of like thinking men everywhere to 
take practical steps to ensure, as far as 
human endeavor can, that there shall 
be lasting peace in the world, within 
nations as well as internationally. | 
place our work as high as that. 

Now I have made a very tall claim. 
How do we implement it? We have no 
armies, no police, no money nor other 
means sufficient to impose by force a 
Rule of Law on the world. Even if we 
had, we would not attempt anything so 
stupid and foolish. This would only 
of those 
whom we condemn, and cause us to 


make us another dictators 
falsify the principles for which we 
stand. The Rule of Law is a thing that 
the peoples of a country must want 
and will for themselves. They must 
make it part and parcel of their lives 
because they believe in it and not be- 
cause it is forced upon them. They 
must be left free to mould its ingredi- 
ents into patterns that accord with the 
genius of their own peoples. It is only 
the pressures of public opinion within 
a country that can produce the lasting 
results for which we hope. Those pres- 
sures, we believe, can be built up from 
within and strengthened by the pres- 
sures of world opinion from without. 
The problem is how to bring this 
about. 

We tackle the problem in a way that 
is both simple and effective—we work 
with and through the lawyers in as 
many lands as we can. We do this, not 
because lawyers have a monopoly of 
either wisdom or experience, nor be- 
cause we think they are infallible, but 
because we ourselves are lawyers, and 
lawyers understand each other. Like 
doctors, engineers and scientists, law- 
yers speak a common language. Also, 
and this is more practical, they do 
happen to hold positions of importance 
in most lands and are able to influence 
thought and bring about reforms. 
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Lawyers Have Sense of 
World Values and Obligations 


Despite all the hard things that are 
said about us (some deservedly), we 
believe in lawyers. Contrary to the 
general impression that lawyers care 
only for personal aggrandizement and 
gain, there is to be found among law- 
yers a certain idealism, a sense of duty, 
almost a dedication to the advance- 
ment of higher things and values, a 
certain patriotism, and something that 
is even deeper than that, a sense of 
world values and obligations. As Edith 
Cavell said as she was led to her execu- 
tion, “Patriotism is not enough.” 

We have found that we do not have 
to appeal in vain. Therefore, basing on 
this experience, we group the lawyers 
in these countries into national sections 
of the 
Jurists, convince their minds as well 
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as touch their hearts, and, having con- 
vinced them, get them to implant the 
ideas and ideals of what we call the 
Rule of Law in their own lands and in 
the hearts of their own people. Nega- 
tively, we get them to act as the watch- 
dogs of liberty, justice and human 
rights in their countries; and general- 
ly, as is the case with the English 
National Section, Justice, win for them- 
selves recognition as the legal con- 
sciences of their respective nations. 

Have we succeeded? Are we getting 
anywhere? It is difficult to say. It is 
easy to do wishful thinking and praise 
ourselves. But these facts are plain 
for all to see: 

A few years ago the expression 
“Rule of Law” was hardly ever heard 
outside a small circle of scholarly law- 
yers. But 


since our Congress in 


Athens, and especially after our Con- 


gress at Delhi, it has been on every- 


body’s lips all over the world. States- 
men and kings are evincing a keen 
interest in it. Only recently the King 
of Norway disclosed a personal in- 
terest in the subject, and the phrase 
as often on the lips of your recent 
resident in his public speeches. Pres- 
ident Kennedy has also touched on the 
subject. The Prime Minister of Eng- 
lind has referred to it and so have the 
l'rime Ministers of India and Nigeria 
id the President of Pakistan. Two 
Hritish 


Governors and a Governor 
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General have discussed the topic with 
me and so have ministers and officials 
in Turkey, Jordan and some of the 
states of Africa. What is more im- 
portant, the press has taken up the cry 
and we find repeated references to the 
Rule of Law in newspapers all over 
the world. Talks about it, beamed both 
East and West, have been broadcast 
over the radios of many countries. 
India, for example, recently has had a 
series of eight talks on different aspects 


of the 


ternal sessions beamed them abroad, 


tule of Law, and after the in- 


both East and West, in various lan- 
guages. 


Then there has been restraint and 
fair play in several of the state trials 
to which we have sent observers. In 
the treason trials of South Africa all 
the 200 odd accused were acquitted. 
In Ethiopia only two or three were 
condemned. In Spain there have been 
acquittals. In Jordan the trial of those 
accused of the murder of the Prime 
Minister and the attempted assassina- 
tion of the King was acclaimed as fair 
and proper. 

It would be unfair to claim that this 
was the result of our work, and I 
would be the last to suggest that we 
influenced the judges. That would be 


December, 1961 * Vol. 47 1195 





The International Commission of Jurists 


dead against the Rule of Law and 
would be unjust to those great men 
who displayed such independence and 
courage in the face of excited local 
atmospheres. My point is not to imply 
that we were responsible, but to show 
that the Rule of Law has taken strong 
root in many lands despite temporary 
aberrations, and to impress on those of 
you who are fortunate enough to be 
able to take these things for granted 
that there is urgent need to strengthen 
the hands of these wonderful people 
who are fighting such brave battles 
against heavy odds before they are 
swept out of existence and replaced by 
“ves-men” who will make a mockery 
of justice. Threats are already appear- 
ing in some of these lands, and a 
growing impatience of the processes of 
the law as we understand it is evident 
in many places. The danger is very 
real in countries that are not as for- 
tunate as yours. 

What happens in these far off places 
does affect you and me. In these days 
men travel a lot and planes are some- 
times forced down in places where they 
did not intend to land; also business 
has to be carried on the world over. As 
things now stand there is no knowing 
what strange laws we may unwittingly 
break and to what barbaric punish- 
ments we may expose ourselves. A few 
months ago a young Swedish girl jour- 
nalist was sentenced to flogging by a 
South African court for alleged im- 
moral conduct with a colored man. 
There are other areas in which men 
are beheaded or shot for trivial causes 
and hands are lopped off even for 
petty thefts. The trials are often sum- 
mary and the authorities are no re- 
specters of persons. 


New Constitutions Reflect the 
Rule of Law 

Other facts also stand out. Certain 
countries are revising or have recently 
revised their constitutions, and others, 
which have recently achieved inde- 
pendence, are thrashing out new ones 
for themselves. It is surprising how 
many of them have looked to the Con- 
stitution of India which, in turn, has 
drawn so largely on the written Con- 
stitution of the United States and the 
unwritten Constitution of the British 


Isles. It is heartening to find that some 
have accepted for themselves many of 
the fundamentals that underlie the 
Declaration of Delhi, the statement of 
those principles which the participants 
in the New Delhi Congress thought 
were characteristic of a society under 
the Rule of Law. Burma, Malaya, 
Ghana, Nigeria and Jordan are a few 
examples. Pakistan is seeking its own 
solution, but it is determined to find 
one that is in strict accord with the 
Rule of Law. The draft of the new 
Turkish Constitution breathes the same 
spirit. 

In Yugoslavia they are working on 
amendments to their Constitution and 
there a new departure is that they pro- 
pose to set up a Constitutional Court 
with power to decide and, if necessary, 
to strike down acts of the executive 
government, and even acts of their 
legislatures, which the court holds are 
not in accord with the Constitution. 
This is a departure from communist 
ideology as hitherto understood (may- 
be wrongly) by the West; also, the 
fundamental rights and guarantees of 
freedom conferred on the peopie in 
their new Constitution and laws will 
find a heartening response in any part 
of what we call the Free World. As 
one very highly placed official in Yugo- 
slavia said to me as we were comparing 
the draft of their new Constitution with 
that of India and other Western coun- 
tries, “We have more in common than 
many think.” That is one of the most 
heartening statements I have heard in 
all my travels. 

Then again, in Jordan, the Minister 
of Justice was proud of the fact that 
of the 
government could influence a single 


neither he nor any member 
court decision or the appointment or 
removal of any judge. A few years ago 
a decision government 


Now 


they are frequent and are honored as 


against the 
would have been unthinkable. 
scrupulously as in any country in the 
West. The lawyers there also praised 
the recent decisions of the Egyptian 
judges and said that they in Jordan 
quote them freely in their courts. That 
shows how minds are moving in the 
Arab world. 

In Yugoslavia, in Turkey and in 
Jordan there is endeavor by those in 
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authority to ensure, as far as is human- 
ly possible, the independence and in- 
tegrity of the judges and to give them 
security of tenure and make them free 
from executive influence and control. 
But these enlightened people have to 
put up a stiff fight against the forces of 
reaction, for dictators and bureaucracy 
alike abhor criticism and are loath to 
part with power. These areas, and par- 
ticularly those in which the balance 
hangs delicately, urgently require our 
help and moral support. They look to 
us for assistance and sometimes ask 
for guidance. 

A more direct indication of our in- 
fluence is that a minister of one of the 
states in Latin America wrote to us 
and said that they had bodily incor- 
porated certain provisions of the Dec- 
laration of Delhi in their new constitu- 
tion. My talks with government officials 
in many of the countries I have visited, 
including Yugoslavia, disclosed that 
our publications are handed around in 
appropriate official circles and are read 
and studied with respectful attention 
and care. The thousands of responses 
that we receive to our letters from all 
quarters of the globe show that we are 
getting somewhere, as also do the 
wonderful response and enthusiasm at 
our congresses and conferences. I refer 
in particular to our Congress at Delhi 
and our recent conference of African 
lawyers at Lagos in Nigeria. 

The Lagos Conference has been one 
of our most successful efforts. It was 
an African conference convened at the 
request of African lawyers and was 
run by Africans. It was the first time 
that the lawyers of the French and 
English speaking areas of Africa had 
ever come together to discuss their 
problems. It was the first time that 
they realized, as we did at Delhi, that 
there is a common purpose with the 
same fundamentals underlying all our 
different systems. The profound sig- 
nificance of this cannot be overesti- 
mated. 

This is an impressive array of facts 
but it does not yet add up to an in- 
telligibie whole. Let me now try and 
piece them together. Why should we 
worry about what is happening else- 
where? 





itu- 
ials 
ted, 
that 
1 in 
ead 
tion 
nses 
all 
are 
the 
n at 
efer 
elhi 


ican 


one 
was 
t the 
was 
time 
and 
had 
their 
that 
that 
| the 


| our 


Happenings in One Part of 
World Affect All 

The answer is that the world is now 
so small that what happens in one part 
affects each one of us almost immedi- 
ately. We can no longer live in isola- 
tion. Also, all thinking men must fear 
the potential dangers of the future. I 
may be forgiven if I select racial ten- 
sions as one of them, because | am per- 
sonally concerned. Racial riots and in- 
justices, however understandable their 
causes in, shall we say, England, are 
likely to have repercussions in far 
away Jamaica or in other places where 
the imbalance between white and black 
is reversed. The pattern set by the 
white against the black where the white 
is strong will be copied in other lands 
where the balance of power is the other 
way around. The danger is that it will 
be copied without the restraints of the 
West, 


many places and tempers have not yet 


for fanaticism is still rife in 


been trained to the virtues of control. 
The rise to power of Asians, Africans 
and Arabs in their own lands is in- 
evitable. It will affect us all if things 
are allowed to drift. 

But racialism is not the only danger. 
There are other prejudices equally 
strong. Religion is one. Tribe, caste, 
excessive national consciousness and 
sensitivity, narrow provincialisms, the 
dangerous imbalance between the haves 
and the have-nots, are all grave prob- 
lems to which answers other than the 
law of the spear and the rule of the 
jungle must be found. What is your 
answer? Ours is the Rule of Law. 

Basing on experience and analyzing 
the past, we find that the nations which 
are contented and happy and which do 
not covet their neighbors’ goods and 
lands are those that have adopted the 
Rule of Law as their way of life. It is 
not that they have not passed through 
like tensions in the course of their 
history but that they have grown out 
of them. With the accumulated wisdom 
of centuries behind them, they have by 
a process of trial and error devised for 
themselves a way of life that has its 
foundations deep in the Rule of Law. 
Taken by and large, individuals within 
these nations do not refrain from hurt- 
ing their neighbors and stealing their 
goods because there are policemen at 


their elbows—most of the time there 
are not. They behave decently and as 
gentlemen because that is their way of 
life and it is unthinkable that they 
It is that which 
eases tensions between man and man 


should do otherwise. 


within nations that we call civilized. Is 
it fantastic to believe that the same 
forces that operate within a nation to 
preserve peace and order will not fail 
if applied on an international scale? 
We of the International Commission of 
Jurists think not. It is the Rule of Law 
that has brought peace and happiness 
and a sense of security and content- 
ment within the borders of nations that 
follow it. It is our firm belief that it is 
the Rule of Law that will bring lasting 
peace to the world. 

A word of clarification is necessary 
at this point. The program of the Com- 
mission should be distinguished from 
the program sponsored by the Ameri- 
can Bar Association’s Special Commit- 
tee on World Peace Through Law. The 
Commission seeks to bring about the 
recognition of the Rule of Law within 
all nations. The American Bar Associ- 
ation program seeks an international 
Rule of Law through the development 
of adequate international courts with 
power to enforce their judgments. This 
is the area of difference between the 
programs. Success of the Commission’s 
program would, in my view, greatly 
enhance the possibility of an inter- 
national Rule of Law. 


Future of the Commission 

Before I conclude let me dwell for a 
few minutes on the difficulties of the 
International Commission of Jurists 
and its future. The things that we have 
accomplished and the prestige that we 
have gained are big, but we have now 
reached a stage when we must launch 
out on a far bigger scale. 

When you look at the tools with 
which we work you will find something 
that is almost unbelievably fantastic. 
We work in a small buliding—small 
when compared with the immensity of 
the work we do. It is far too small for 
efficient working, and only a devoted 
staff would put up with our cramped 
quarters, 

We have a staff of only twenty-five, 
different of the 
world. The present Secretary-General 


drawn from areas 


December, 1961 * Vol. 47 


International Commission of Jurists 


is from New Zealand. The Administra- 
tive Secretary is American. Others are 
English, Italian, Swiss, French, Paki- 
stani and Latin American. They have 
to handle correspondence and publica- 
tions in at least four languages, some- 
times more. Often a man who is doing 
a difficult piece of research has to be 
called from it repeatedly to attend to 
some trivial routine matter that cannot 
wait. His flow of thought is interrupted 
and he has to begin over again. The 
quality of the material that we have 
turned out under these conditions is 
amazing, but it does not make for 
efficiency. 

Our funds come from voluntary con- 
tributions. We have no endowment be- 
hind us. Most of the money comes 
thankfully 
acknowledge our deep indebtedness to 


from America, and we 
the generosity of American lawyers; 
but it can only carry us forward from 
year to year and we cannot make long 
range plans. We cannot offer our staff 
security of tenure, and however de- 
voted they may be, and are, they have 
to think of themselves and their fam- 
ilies, especially those who are getting 
on in years. We can only offer them 
short term employment, and because 
of that we have constantly to break in 
and train new hands, This again is a 
great waste of time and effort. 

Until now this hand-to-mouth exist- 
ence was all right because we were 
groping in the dark and learning by 
trial and error. But we have reached a 
stage where we know where we are. 
The world is growing up fast and will 
no longer be content to accept from us, 
or from anybody else, the ABC of the 
Rule of Law. They now know that by 
heart. What they are interested in is 
seeing how it works in practice and 
being shown practical ways in which 
it can be adapted to their several na- 
tions within a reasonable space of 
time, for they cannot wait. Other ideol- 
og*es are competing for acceptance and 
the bait they offer is dressed up in 
temptingly attractive guise. 

If we are to have in these lands a 
Rule of Law that will endure and not 
be a mere flash in the pan, we shall 
have to turn our attention in a big way 
to the problems of legal education and 
sound administration, for they form 
the backbone of our system. The pro- 
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fession of the law and that of high 
judicial office require deeper qualities 
than mere book learning and a sound 
knowledge of a code. Ethics, morals, 
character, experience and a sort of 
mass professional consciousness are 
much more important. Nor can the 
art of administration be learned by 
rote. These things must be seen to be 


understood, and they must be under- 
stood before they can be worthily prac- 
ticed. Unless something of this sort is 
done there is grave danger that lawyers 
as we know them will disappear. Peo- 
ple won’t have them. The problems that 
this opens up are immense and they 
cannot be tackled with the 
machinery with which the International 


meagre 
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AFTER FIFTEEN YEARS. By Leon 
Jaworski. Houston, Texas: Gulf Pub- 
lishing Company. 1961. $3.50. Pages 
154. (Reviewed by Jacob M. Lashly, of 
the St. Louis Bar. Mr. Lashly was 
President of the American Bar Associ- 
ation, 1940-1941.) 

After Fifteen Years is a rare com- 
bination of fact, philosophy and moral 
instruction. The factual basis is that 
horror story of Nazism in action, 
which has been told again and again 
by many piecemeal recorders awaiting 
the final judgments of history. The 
trial of Adolph Eichman, not yet 
brought to decision, revived shocking 
memories beginning to grow dim in 
the face of new terrors which seem 
now to confront the world. This book 
is different. It has moral meaning. 

Col. Jaworski raked the ashes of the 
holocaust while the coals still were hot, 
and organized his materials with the 
skill and purpose of a trial lawyer. 
Like others who have stood before the 
greatest spectacle of brutality and 
sadism of all time, he was appalled 
and unbelieving. Early in the book he 
asked himself the question, “What hap- 
pened to the German people?” Then he 
set about devising the answer. In the 
advance of Adolph Hitler to undis- 
puted political power, the author finds 
that “Indignities and depravities were 
hailed as the rituals of a new day.” 
Hitler was able to capitalize upon both 
the ambition and the fear of the people. 
The moral surrender was so complete 
as to engulf the church, the schools 
and the courts of justice. The actual 


which establish the 
three-fold “appalling degeneration oc- 


demonstrations 


curring in members of the German 
race” are taken from the trials of cases 
conducted or monitored by the author 
while in charge of the Army War 
Crimes Trials Section, both 
United States and in the 
Zone of Occupation during the closing 
days of World War II and directly 


after the cessation of hostilities. 


in the 
American 


One unique but important series of 
trials was that of crimes committed by 
Nazi prisoners of war confined in 
American prisoner-of-war camps in 
America. The more ardent and hard 
core Nazis were zealous to maintain 
the loyalty to party principles of their 
comrades in camp, and on occasion 
perpetrated summary and _ terrible 
judgments upon their fellows in the 
night hours when prison guards were 
not present. Here in these investiga- 
tions was meat, indeed, for the educa- 
tion of the author for more under- 
standing of the many problems which 
were to arise midst the unspeakable 
brutalities of Dachau and other misery 
pits in Europe. When the end suddenly 
came with surrender of the Central 
Powers and the Supreme Headquarters 
of the Allied Forces moved in on the 
business of war criminals, the author, 
as Chief of the Examining Division 
and presently of the Investigating Divi- 
sion as well, had access to and became 
familiar with all of the reports of in- 
vestigations of alleged violations. 

In the trials reported in this scholar- 
ly book, there is cause for just pride 
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Commission of Jurists is now com- 
pelled to work, 

All this provides food for deep 
thought. Is this work worth while? 
Are these ideals worth striving for? 
Should we continue or must we be 
forced to throw in our hand? The time 
is fast approaching when we shall have 
to choose. 


in the achievement of results which 
accorded with justice, arrived at by 
means which were fair to the parties 
charged. This, the author of the book 
considers one of the great accomplish- 
ments of the crimes trials. His per- 
sonal contacts with the Dachau horror 
chamber and the prosecution of some 
of its operators, brought him face to 
face with the mysterious processes 
which can change “good husbands”, 
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“kind-hearted men and women”, “good 
son” types into ruthless torturers and 
murderers. He learned that “thousands 
upon thousands of others yielded to 
the lure of the Nazi call and lacked the 
backbone to disown it after realizing 
the full scope of its insidiousness”’. 

The book is a terrible tale, told in a 
straightforward and manly way. The 
summation leaves little ground of dis- 
sent for one who has read the book 
that “No nation, no matter how power- 
ful and great and whatever be its form 
of government, can long withstand the 
strangle-hold of moral deterioration in 
its people.” The message is as old as 
Edward Gibbon; as modern as nuclear 
weapons. 


The TAX EXEMPTION OF CO. 
OPERATIVES. By Robert T. Patter- 
son. New York: University Publishers. 
1961. Pages 140. $5.00. (Reviewed by 
Jerry H. Robinson, of the San Fran- 
cisco, California, Bar.) 

This is a comprehensive discussion 
and critical analysis, from the stand- 
point of an economist, of one of the 
many groups privileged under the 
federal income tax law. 

The exemption of farmer co-opera- 
tives from the 1 per cent corporate 
excise tax in 1909 resulted in a rela- 
tively insignificant tax saving. How- 


ever, when a co-operative is exempted, 
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n one manner or another, from the 
orporate income tax as we know it 
oday, the result is a substantial gov- 
rnment subsidy. Such a subsidy af- 
ords the co-operative form of business 
enterprise a marked advantage over 
several other forms, such as corpora- 
tions. The questionable justification of 
this co-operative advantage is the 
theme of Dr, Patterson’s book. 

Since an understanding of the nature 
of co-operative earnings—a necessary 
prerequisite to a comparison of co- 
operatives with other forms of business 
enterprise—is bottomed on an under- 
standing of the manner in which co- 
operatives operate, the author devotes 
an early chapter to the principles of 
co-operative association. Subsequent 
chapters present the historical develop- 
ment of the co-operative form of enter- 
prise, the kinds of co-operatives oper- 
ating in the United States, and a gen- 
eral picture of the tax structure of 
co-operatives. 

With this background, the author 
proceeds to develop his theme, which, 
as in the case of most other privileged 
tax groups, turns on a question of 
public policy. Diverse ideologies un- 
derlie the “co-operative movement” in 
the United States. Of particular con- 
cern to the author is one pole of 
thought which envisions the favoritism 
toward co-operatives as a means of 
achieving a “co-operative economy”. 
Following a discussion of the ends and 
effects of such an economy, it is con- 
cluded that “the underlying philosophy 
of [this view] ... as it bears on human 
freedom—if clearly understood—would 
be repugnant to most Americans”. 
Based upon the thesis that co-opera- 
tives are not necessarily the most eff- 
cient and economical form of doing 
business, the author further concludes 
that it is only through their subsidiza- 
tion at the expense of other forms of 
business enterprise that a co-operative 
economy could ever be attained. 

An example of another side of the 
public policy question, and one which 
is present in all instances of tax favor- 
it'sm, is the basic inequity of granting 
a tax privilege to co-operatives. Recog- 
nzing the argument that because of 
tle unique operations of co-operatives 


] . 
ley have no true earnings and hence 


there is no favoritism, the author pre- 
sents a lucid if complex examination 
of the earnings of a co-operative from 
an economic standpoint and from a 
legal standpoint. Evolved throughout 
the book is his premise that a co-opera- 
tive has earnings in the same sense 
that a corporation has earnings, and 
that patronage dividends should be 
treated as distributions of earnings in 
the same 


manner as corporate div- 


idends. 
Dr. Patterson’s 


probably best expressed by the fol- 


basic position is 


lowing: 


There is, and always has been, a 
place for the co-operative in a free 
economy. How extensive the co-opera- 
tive form of business may become, and 
what part of the nation’s total business 
will be transacted by it, ought to de- 
pend solely upon its unsubsidized abil- 
ity to serve the public economically. 


The practical problems involved in 
the imposition of a tax on the income 
of co-operatives without excluding 
patronage dividends should be of par- 
ticular interest to those who appreciate 
a legislative challenge. A striking ex- 
ample is the fact that co-operatives 
could, to a large extent, eliminate their 
profits by means of their own pricing 
policies. Various proposals for the 
taxation of co-operatives are submit- 
ted to the reader, all of which are 
conceded to represent a less than per- 
fect solution. 


- 
THe JUDICIAL DECISION. By 


Richard A. Wasserstrom. Stanford 
University, California: Stanford Uni- 
versity Press. 1961. $5.00. Pages 197. 
(Reviewed by Robert L. King, a mem- 
ber of the California Bar now associ- 
ated with a firm in New York City. He 
holds degrees in philosophy and law 
from Stanford.) 

The Judicial Decision 


addition to the realm of legal philos- 


is a recent 


ophy, having as its raison d’étre a dif- 
ference in approach from most treatises 
on this subject. Mr. Wasserstrom’s 
approach is normative rather than em- 
pirical; he is not concerned with law 
in Holmesean terms as “prophecies of 
what the courts will do in fact”, but 
with law in the sense of what courts 
ought in fact to do. 
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At one point in the introductory 
chapter to his book, the author sets 
forth his goal in these terms: 


If the work succeeds at all, it does so 
not because it presents any definitive 
theory of how all cases ought to be 
decided, but because it lays bare some 
of the implications of certain of the 
more obvious ways in which courts 
might go about deciding cases. 


If this were indeed the extent of the 
author’s undertaking, the book must 
be regarded as successful. It is a well- 
written, well-reasoned work which ex- 
plores in traditional philosophical par- 
lance the merits of approaches courts 
have used (or have said they have 
used) in making their decisions. But 
one gets the impression that in the 
above quotation the author was speak- 
ing with tongue-in-cheek, that he ex- 
pects the success of his work to turn 
upon the acceptability of a definitive 
theory which he presents therein and 
which he seems to hold with a great 
deal of conviction. This definitive the- 
ory is what the author characterizes as 
the “two-level procedure of justifica- 
tion”. 

A hypothetical case suggested by the 
book will serve to illustrate the “two- 
level procedure” and to contrast it with 
other possible approaches discussed by 
the author. X brings a paternity suit 
against Y. A blood test reveals, with 
99 per cent certainty, that Y is not the 
child’s father. However, in our hypo- 
thetical jurisdiction, there is precedent 
(dating back to the time when scien- 
tific evidence relating to blood tests 
was scant) that blood tests are not con- 
clusive of non-paternity. 

If the court in our hypothetical case 
were strictly bound to follow precedent, 
it would have to rule that the blood 
test is not conclusive though scientific 
evidence tells us that it is 99 per cent 
certain. 

If the court were, instead, to look to 
the equities between the parties, it 
might reason that while the blood test 
admits of 99 per cent certainty, this 
just could be the exceptional case. 

However, if the court were to employ 
the “two-level procedure”, it would first 
appeal to a “legal rule”. If I under- 
stand the author correctly, the rule 
would not be the one which makes 
blood tests conclusive, but the one rest- 
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ing in precedent (which makes them 
inconclusive). Unlike the approach 
which would make this precedent gov- 
erning, the “two-level procedure” rec- 
ognizes that the life of the law is ex- 
perience and evaluates the rule in light 
of current scientific thought. Unlike the 
equitable approach, the justifiability of 
the legal rule rather than the justice of 
the particular decision is evaluated. 
Since a rule which makes blood tests 
inconclusive cannot be rationally sus- 
tained in light of current scientific evi- 
dence that they are virtually conclusive, 
the court must go about fashioning a 
new rule which is rationally justifiable, 
one which makes the blood tests con- 
clusive. As consistent application of 
this rule will result in correct results in 
99 cases out of 100, why allow the 
court to speculate in each of the 100 
cases whether this is the exceptional 
case, a procedure which could only 
lead to more errors in the long run? 

This presentation is necessarily over- 
simplified, and one interested in ex- 
ploring the gradations between these 
approaches should by all means read 
the book. 

Economy of space precludes any 
of Mr. 


strom’s arguments, so the reviewer's 


extensive analysis Wasser- 
reaction can perhaps best be presented 
by suggesting that one ask himself the 
following questions when reading the 


book: 


1. Granting that how a decision is 
reached is not necessarily material to 
whether it is justifiable, might it not 
be important to determining how a 
judge ought to go about deciding cases? 


2. Does the author’s criticism of the 
intuitional decision procedure amount 
to any more than saying a rational de- 
cision procedure is better because the 
rational procedure has all the attributes 
of a rational procedure? Is there any 
empirical basis for saying the rational 
procedure results in better decisions in 
more cases ? 


3. Does the author’s criticism of the 
doctrine of precedent (on the basis that 
there is no reason why the earlier 
court’s determination should be more 
correct than the later court’s) take ac- 
count of the possible justifiability of 
such a procedure in jurisdictions where 
there are higher and lower courts, and 


differences in the quality of judges sit- 
ting thereon? 

4. Does the author’s statement that 
“the advocates of an equitable decision 
procedure [which would look to the 
equities as between the litigants in each 
case] have not carried the task of 
specification very far” make sense? 

5. Finally, and most important, does 
the “two-level procedure” really pro- 
vide much help in deciding cases more 
difficult than the hypothetical present- 
ed above? Is there any significance in 
the fact that, while the author specu- 
lates about tougher cases (e.g., Webb 
v. McGowin), he never says how they 
ought to be decided? In short, does 
the author really succeed in his en- 
deavor to supply more content to the 
statement that “precedent ought to be 
followed unless there is a ‘sufficient 
reason’ for departing from it”? 


‘ 

[THE MENTALLY DISABLED AND 
THE LAW. Edited by Frank T. Lind- 
man and Donald McIntyre, Jr. Chi- 
cago: University of Chicago Press. 
1961. $7.50. Pages 368 and appendi- 
ces. (Reviewed by Alfred J. Schweppe 
of the Seattle, Washington, Bar, and a 
member of the Board of Editors of the 
American Bar Association Journal.) 


This first American treatise on the 
law of mental disability contributes 
significantly to a better understanding 
of the law and how it can be improved. 


These words of the publisher aptly 
describe this pioneer work. 

The book covers in eleven chapters 
such matters as involuntary hospitaliza- 
tion, voluntary admission, separations 
from mental hospitals, rights of hos- 
pitalized patients, eugenic _ steriliza- 
tion (including a re-evaluation of ster- 
ilization laws), domestic relations (in- 
cluding marriage of mentally disabled 
persons, post-nuptial mental illness, and 
adoption of children of mentally dis- 
abled parents), incompetency, guardi- 
anship, and restoration, personal and 
property rights (including quite com- 
prehensively legal, civil and political 
rights), the sexual psychopath and the 
law, mental disability and the criminal 
law (including criminal irresponsibil- 
ity and tests therefor, partial responsi- 
bility, and present incompetency). 
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In addition to commentaries on the 
efficacy of the laws in the various 
states, each chapter concludes with 
generalizations on the weaknesses of 
the written laws and how they might 
be improved. Elaborate tables on stat- 
utory provisions appear throughout the 
book. Supplementing the text are ap- 
pendices which include Title I of 
H. R. 6376 as it was introduced in the 
Eighty-fourth Congress on May 19, 
1955, as a measure for Alaska. Title I, 
as so introduced but appropriately 
modified for states other than Alaska, 
is considered by the Public Health 
Service and its National Institute of 
Mental Health, both now divisions of 
the Department of Health, Education, 
and Welfare, to be a useful guide in 
assisting states to prepare new mental 
health legislation. 

This significant book, edited by 
Messrs. Lindman and McIntyre, is the 
report of a study made by the Ameri- 
can Bar Foundation, one of whose 
purposes is “to study, improve and to 
facilitate the administration of justice”. 
It was the result of the recommenda- 
tion of the American Bar Association’s 
Special Committee on the Rights of the 
Mentally Ill, of which Chief Judge 
John Biggs, Jr., of the United States 
Court of Appeals, Third Circuit, has 
long been chairman. 

The growth from here on in this 
field of law should receive a marked 
stimulus from this thorough study, 
which brings into clear focus the cur- 
rent status, the trends, and the goals to 
be achieved in this more and more 
clearly understood area of human life. 


[np1a’s CONSTITUTION IN THE 
MAKING. By B. N. Rau, edited by 
B. Shiva Rao. Orient Longmans Press. 
1960. Rs. 25. Pages 510. (Reviewed 
by Glenn M. Coulter, Treasurer of the 
American Bar Association.) 

This book deals with the framing of 
India’s Constitution by its Constituent 
Assembly over the years of 1946 to 
1948. 

In content it represents primarily an 
assembly of the notes, preliminary 
papers, drafts and addresses by Sri 
Benegal Narsinga Rau. Mr. Rau died 
in 1953. He was a distinguished mem- 
ber of the Indian Civil Service and 
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acquired a splendid reputation in a 
long judicial career before he became 
Constitutional Adviser to the Constitu- 
ent Assembly which dealt with the new 
Constitution through the several stages 
of its development. At the time of his 
death he was a member of the Inter- 
national Court of Justice at the Hague. 
He was planning the writing of an 
authentic and complete story of India’s 
Constitution. In addition to splendid 
knowledge of the law and great judicial 
talents he served at one time as Prime 
Minister of one of the largest Indian 
states, Jammu and Kashmir. 

The book contains a very fine fore- 
word by Dr. Prasad, the President of 
He identifies Dr. B. R. Am- 


bedkar as the pilot of the new Con- 


India. 


stitution through its difficult stages and 
identifies Sri B. N. Rau as the person 
who visualized the planning of the 
Constitution, laid its foundations, and 
largely figured in its draftsmanship. 

The contents are of great interest 
because they furnish a chronicle of the 
procedures and study in the making of 
a modern constitution for an important 
nation. This is particularly so in view 
of the desire of India to be fully 
emancipated from Great Britain and 
at the same time of preserving the 
relationship of remaining a member of 
the British Commonwealth. 


Here for the first time in relation to 
the creation of a modern constitution 
do we find highly discriminatory at- 
tempts to select the best features of the 
present constitutions of major repub- 
lics. The volume contains a very in- 
“The 


wherein detailed com- 


teresting chapter known as 
Questionnaire”, 
parison is made between the constitu- 
tions of Switzerland, Ireland, Canada, 
South Africa and the United States. 
Particularly is such a comparison of 
interest in relation to the powers of the 
heads of state, the chief executive ofh- 
cer, the legislature and the judiciary. 

India was confronted with a very 
great problem in drafting a constitu- 
tion because of its linguistic provinces 
and existing regional arrangements. 
Early decisions needed to be made 
concerning the inclusion of those areas 
dominated by the Muslim League. At 
the same time there was urgent need of 
formation of a because 
Great Britain had informed India of 


constitution 


its intention to transfer governmental 
power and control to the Indian people 
and their new government not later 
than June of 1948. Mr. Jinnah, of 
Pakistan, informed the planners that 
representatives of the Muslim League 
would participate in the work of the 
Constituent Assembly but such _par- 
ticipation was in no wise in prejudice 


Nominating Petition 


Tennessee 

The undersigned hereby nominate 
Erby L. Jenkins, of Knoxville, for the 
office of State Delegate for and from 
Tennessee to be elected in 1962 for a 
three-year term beginning at the ad- 
journment of the 1962 Annual Meeting: 

Frank N. Bratton, of Athens; 

Sam E. Boaz, of Clarksville; 


Lon P. MacFarland, of Columbia; 
William P. Moss, of Jackson; 


Alfred W. Taylor, of Johnson City; 


John H. Doughty, Foster D. Arnett, 
Taylor H. Cox, Joseph A. McAfee, 
W. W. Kennerley, R. R. Kramer and E. 


ruce Foster, of Knoxville; 


J. D. Lee, of Madisonville; 
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of the intent of the League to seek the 
establishment of a completely sovereign 
Pakistan. This establishment of Paki- 
stan quickly came about. 

We must note, that, after the com- 
parison of several modern constitutions 
and after visits by Sri Rau to this 
country, Canada, Ireland and England 
for personal discussions with their 
leading constitutional experts, a deci- 
sion was made to adopt primarily the 
pattern of a constitution, federal in 
structure, and embodying the British 
parliamentary system of government, 
both for the central government and 
for the units or several federalized 
states. There was some early sentiment 
in the Constituent Assembly for the 
American presidential plan, but even- 
tually the swing was back to the British 
parliamentary system although there 
are some traces of the American system 
in the final version of the Constitution. 

In view of modern changes in the 
constitutions of such major states as 
Japan, as well as in countries such as 
those of Africa, and with the Indian 
constitution now having had a period 
of approximately thirteen years to 
demonstrate itself, this volume deserves 
study by those interested in the de- 
velopment of constitutions for new 


nations. 


William B. Felknor, of Maryville; 

Charles G. Morgan, John S. Porter, 
S. Shepherd Tate, Cooper Turner, Ed- 
ward W. Kuhn, Walter Chandler and 
John Montedonico, of Memphis; 

Harry P. Phillips, Charles L. Cor- 
nelius, Jr., and J. Olin White, of 
Nashville; 

Tom Elam, of Union City. 
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Our State Bar Associations: 


The Florida Bar 


ry 

| HE PROGRESSIVE dynamism in- 
herent in Florida’s social, economic 
and professional growth is manifested 
in part by the reception of 3,400 new 
permanent residents into the state each 
week. The challenges and responsibili- 
ties of the lawyers of Florida, through 
their integrated The 
Florida Bar, have increased commen- 
surably with Florida’s population in- 
crease, which has almost doubled dur- 
ing the past decade. The progress 
achieved by Floridians in such matters 
as responding to national needs for 
encouraging 


organization, 


space-age development, 
new industry, leading the world in the 
production of citrus fruits and expand- 
ing its natural and recreational re- 
sources, has by no means surpassed the 
distinguished record of the lawyers of 
Florida in assuming their major re- 
sponsibilities of improving the admin- 
istration of justice, advancing the sci- 
ence of jurisprudence, and serving the 
public. 

In little more than ten years, The 
Florida Bar has developed more than 
twenty programs of continuing service 
to the 
achieving dramatic progress in improv- 


public and the profession, 
ing the administration of justice and 
inculcating in the membership the 
principle of duty and service to the 
public. Three sections and some fifty- 
six committees and sub-committees 
offer the membership a wide scope of 
activities to serve the profession. In 
addition there are thirty grievance 
committees regularly at work under 


the aegis of the Board of Governors 


offering to the public a confidential 
forum where complaints of misconduct 
against members of the Bar can be 
considered without injury to the pro- 
fessional reputation of the accused at- 
torney and where further disciplinary 
action can be recommended when care- 
ful investigation warrants such action. 

Bar programs are implemented 
through the guidance of an executive 
director and the headquarters office. 
The staff members include a director 
of continuing legal education, staff 
counsel and an assistant staff counsel, 
all of whom are lawyers, and twelve ad- 
ministrative, editorial, secretarial and 
clerical employees. 


Programs Making 
Significant Progress 

Among the programs of The Florida 
Bar making significant progress are: 

Economics of Law Practice. The 
Council on Economics of Law Practice 
has been established to make a con- 
tinuing study of the economic factors 
of practicing law, to study ways and 
means of improving the economic 
status of the lawyer in Florida, and to 
offer substantive assistance through the 
mediums of continuing legal education, 
publications, and public information. 
Recent areas of attention include 
professional service corporations, tax 
studies, mechanization of research and 
office routine, fee schedules, lawyer 
placement service, and group insurance 
for 1members. 

Professional Responsibility. The dis- 


ciplinary program of The Florida Bar 
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is of prime importance to the adminis- 
tration of justice in Florida and to the 
maintenance of the confidence of the 
public in the legal profession. Under 
constitutional authority of the state 
supreme court, The Florida Bar directs 
and supervises the discipline of attor- 
neys and is empowered to enter judg- 
ments of reprimand, suspension or 
disbarment. More than 300 carefully 
selected members of the Bar volunteer 
their services on circuit investigating 
committees, acting as bar counsel and 
as referees to effect careful and expedi- 
tious hearing of all grievance com- 
plaints. The program has assumed new 
significance with the employment of a 
full-time staff counsel and the opening 
of a branch office in the state’s most 
populous area, which is served by an 
assistant staff counsel. To implement 
the service of this essential program, 
The Florida Bar has budgeted a sub- 
stantial amount of its income. 

In an effort to expedite the handling 
of grievance matters, The Florida Bar, 
co-operating with the supreme court, in 
1955 revised the provisions of the Inte- 
gration Rule and By-Laws relating to 
disciplinary procedures, and is at pres- 
ent re-writing the disciplinary article 
to incorporate improved procedures 
learned through the Bar’s eleven years’ 
experience in dealing with discipline. 
The study and revision of the disci- 
plinary program and procedures are 
expected to be completed during the 
latter part of 1961. 

The work of the 


Ethics, carried on in co-ordination with 


Committee on 


the disciplinary program, is proving 
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to be an important ingredient of pro- 
fessional responsibility. This committee 
is devoted to the study of the duties, 
obligations and responsibilities of law- 
yers in the various relations of their 
professional lives and to the recogni- 
tion by the lawyers of Florida of the 
high traditions of their profession. This 
committee, composed of some of the 
most distinguished members of the 
Bench and Bar of Florida, maintains 
high ethical standards in its frequent 
opinions on legal ethics, rendered in 
response to inquiries submitted to the 
committee by members of the Bar. Al- 
though the opinions of the committee 
are advisory only, they have served to 
augment the cardinal principles of the 
legal profession in Florida. 

Judicial Administration. Improving 
the administration of justice continues 
to be a challenge to the members of the 
legal profession everywhere. The Flor- 
ida Bar, throughout its eleven-year 
history, has led an affirmative and ef- 
fective response to this challenge by 
sponsoring measures to improve the 
state’s court system, the creation of and 
continued co-operation with a judicial 
council, constitutional revision, legis- 
lation to assist in the selection and 
retention of qualified judges and to 
provide for their adequate compensa- 
tion, and the establishment of effective 
standards of judicial administration. 

In 1956, The Florida Bar through 
a campaign secured public approval 
of the creation of three district courts 
of appeal—a major achievement in 
improving Florida’s judicial system. 
These district courts of appeal were 
designed to assume a portion of the 
appellate burden formerly carried by 
the state’s supreme court, making pos- 
sible the expeditious and efficient dis- 
position of appellate litigation, and 
placing appellate justice closer to the 
people. 

With the rapid population growth, 
the caseload of the newly created dis- 
trict courts of appeal increased propor- 
tionately. In 1960, to help avert the 
problem of delayed justice, The Florida 
Rar assumed the task of informing the 
public of the benefits of an amendment 
to the Judicial Article of the Florida 
Constitution authorizing the addition 
cf two judges to each of these three 
courts. 


The chairman of the appellate courts 
division of the committee on courts 
spearheaded the campaign with the 
support of his committee, the Board of 
Governors of The Florida Bar and 
local bar associations throughout the 
state. The result was an astounding 
victory for the administration of jus- 
tice in Florida by the voters, who reg- 
istered their preference 520,000 to 
135,000 in favor of the amendment. 

An outstanding accomplishment by 
the organized Bar in Florida was the 
enactment by the 1953 Florida legisla- 
ture of bar-sponsored legislation cre- 
ating the Judicial Council of Florida. 
Co-operation with and assistance to the 
Judicial Council has continued to be a 
major objective of The Florida Bar. 

Further contributions by The Flor- 
ida Bar to the improvement of the ad- 
ministration of justice have included 
sponsorship of legislation to extend the 
jurisdiction of juvenile courts and an 
allied campaign to substitute effective 
rehabilitative treatment of child law- 
violators for retributive 
punishment; support of a major re- 
vision of the Judicial Article of the 
Florida Constitution; sponsorship of 


ineffective 


an annual conference on traffic courts 
and safety; co-operation in the spon- 
sorship of a seminar for circuit judges; 
and substantial assistance in over-all 
constitutional revision. 

In the field of co-operation with the 
judiciary, The Florida Bar has spon- 
sored legislative action for adequate 
judicial salaries, for providing re- 
search assistants to supreme court 
justices, and for the appointment of 
additional federal district judges. 

Unauthorized Practice of Law. The 
protection of the public and the profes- 
sion against unauthorized practice, a 
matter of urgent importance, has re- 
ceived since The 
Florida Bar became integrated. An ac- 


increased attention 
tive committee currently carries on a 
continuing study of the problem, spon- 
soring forums for the benefit of the 
membership on ways and means to 


combat unauthorized 


practice, and 
taking steps to prevent unauthorized 
practice wherever necessary. The un- 
authorized practice of law committee 
of The Florida Bar acts as a clearing 
house for the entire state and aids 


local bar associations in co-ordinating 


The Florida Bar 


and combating the practice of law by 
lay persons and corporations in their 
local areas, 

American Citizenship and Law Day. 
Beginning in 1953 and culminating in 
full-scale operation on a statewide basis 
in 1957, the American Citizenship lec- 
ture series for presentation in high 
schools added a new field of interest to 
the over-all program of The Florida 
Bar and brought many able, patriotic 
lawyers into the active affairs of the 
Bar. The primary objective of the pro- 
gram was to bring to high school 
students vital materials 
describing the role, responsibilities and 


educational 


privileges of the American citizen in 
conducting his government on the 
local, state and national level. The pro- 
gram served to enable lawyers, as 
custodians of constitutional freedom, 
to point up the startling comparisons 
between life under our democratic 
processes based upon respect for law, 
as opposed to life under the repressive 
form of government embraced by com- 
munistic doctrines. In 1958, The Flor- 
ida Bar was the recipient of the Free- 
doms Jefferson 
award for this lecture series, which 
was designated the best community 
program carried on in the nation by a 
non-profit organization. 

During the 1960 session of the state 
legislature an act was passed requiring 
the teaching of courses in high schools 
of the state to explain the meaning of 
communism. The Florida Bar’s lecture 
series 


Foundation Thomas 


communism and 
American democracy has been cited as 


contrasting 


the basis for the proposed instruction 
program by the State Department of 
Education. 

The Florida Bar has co-operated 
with bar associations around the nation 
and the American Bar Association in 
the observance of Law Day, U. S. A. 
Participation by all local bar associ- 
ations, increased coverage by news- 
papers, greater co-operation by local 
civic groups encouraged by progressive 
leadership of the chairman and mem- 
bers and wide distribution of materials 
through the headquarters office, has 
accomplished the establishment of May 
1 in Florida as a date of rededication 
to the fundamental 
democracy. 


principles of 


Public Relations. Programs aimed 
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The Florida Bar 


at the awakening of individual mem- 
bers to their responsibilities for main- 
taining good public relations, together 
with programs of public service and 
information, have formed a major por- 
tion of The Florida 


since integration in 1950. A series of 


Bar’s activities 
public information pamphlets were 
published and individual lawyers en- 
couraged their distribution and place- 
ment in attractive pamphlet cases in 
banks, courthouses and other public 
buildings throughout Florida. A public 
service advertising program was de- 
signed, radio and TV programs and 
legal forums urged, annual press and 
media awards inaugurated, and news- 
paper columns and press releases dis- 
tributed, Through the combined efforts 
of the fifty-six local bar associations 
and the statewide committee, The Flor- 
ida Bar has carried on a full-fledged 
program to explain the services of 
lawyers and enhance the prestige of 
the Bar in the eyes of the public. A 
recent example of the optimum use of 
television, radio, press and direct con- 
tact as media for the information pro- 
grams was the successful campaign 
for passage by the people of Florida 
of the previously mentioned amend- 
ment to the Florida Constitution au- 
thorizing an increase in the number of 
judges serving on the three district 
courts of appeal. 

Continuing Legal Education. The 
goal of establishing a professional post- 
graduate program of legal education 
for all members of The Florida Bar 
took on new impetus recently with the 
employment of a full-time director 
of continuing legal education, The 
director and the committee he serves 
have an adequate suite of offices, 
equipment, use of a film library, au- 
thority to travel to out-of-state educa- 
tional centers, and the support of the 
entire bar organization. The current 
year’s program boasts a busy schedule 
of twelve legal institutes on such sub- 
jects as professional service corpora- 
tions, building and handling an estate 
practice, corporations, eminent do- 
main, landlord and tenant mechanics’ 
liens, and estate and gift taxation for 
the general practitioner. Draft course 
materials in textbook form are in the 
planning stages for use at continuing 
legal education institutes next fall. 


Charles B. Fulton 


President 


Slade’s Studio 
Marshall R. Cassedy 


Executive Director 





Publications 

Thirty-four years have gone into the 
development of The Florida Bar Jour- 
nal as the official publication of The 
Florida Bar. 

The Publications Committee of the 
Florida State Bar Association recom- 
mended at its annual meeting in 1927 
that a journal be printed to provide a 
vehicle for the discussion of profes- 
sional problems and to furnish mem- 
bers with information of real value. As 
a result the Florida Law Journal was 
established and its first issue was pub- 
lished in August of that year. 

The publication had been in exist- 
ence twenty-three years when The Flor- 
1950. 
Through the years, its format had be- 


ida Bar was integrated in 
come smaller and no pictures of bar 
activities had been included. 

In 1953 the Board 
ruled that the name be changed from 
Florida Law Journal to The Florida 
Bar Journal. Realizing that the official 


of Governors 


publication of the Bar should serve as 
the primary medium for co-ordinating 
the activities of local bar associations, 
for correlating the achievements of the 
various sections and for presenting 
substantive information relating to the 
profession, the editorial staff at that 
time ended all vestiges of duplication 
of law review type publications. 

News of local, state, and national 
(American Bar Association) events 
was emphasized. Articles, not the less 
scholarly, were oriented toward such 
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subjects as judicial administration, 
procedural reform and trial advocacy. 
Liberal use of photographs drew atten- 
tion to the articles and features and 
served to draw widely scattered mem- 
bers of the Bar into closer association. 

Also within the publication program 
of the Bar is an annual directory, 
which serves the lawyers of Florida as 
a ready source of information pertain- 
ing to court officials, committees, sec- 
tions of the Bar, and rosters of the 
members. The task of assembling this 
400-page publication with its more 
than 25,000 entries demonstrates the 
dedication of the three staff members 
assigned to this project as well as to all 
other official publications. Every mem- 
ber receives a copy of the directory 
without charge. 

Both the Florida Rules of Civil Pro- 
cedure and the Florida Appellate Rules 
are the result of co-operation between 
The Florida Bar and the Supreme 
Court of Florida. The current Rules of 
Civil Procedure were adopted by the 
Supreme Court of Florida in 1954, 
and the Appellate Rules in 1957. 

Upon promulgation of the rules The 
Florida Bar printed and mailed a copy 
to every member. As amendments are 
adopted they are, of course, incor- 
porated into the official text. There- 
after, the Bar reprints the rules so that 
one may be given at no charge to each 
newly admitted lawyer and copies may 
be sold to others desiring them at the 
actual cost of printing. 
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C. Clyde Atkins, Immediate Past President, and Charles B. Fulton, 
President, receive American Bar Association Award 





The year 1959 saw the fruition of 
the program for the adoption of Uni- 
form Title Standards, which began 
with the creation of the Real Property 
in 1954. The standards are 
intended to provide basic rules which 


Section 


all lawyers can utilize in making title 
examinations. A long-range objective 
is the preparation and enactment of a 
Marketable Title Act. 

The proposed standards were pub- 
lished in The Florida Bar Journal in 
several installments and comments and 
suggestions were solicited from the 
members of The Florida Bar. Upon 
final acceptance the Title Standards, in 
the form of a special issue of The 
Florida Bar Journal, were published 


and distributed to every member of 


the Bar and every public law library 


in the state. 


American Bar Association 
Awards Won 

Since 1952, The Florida Bar has 
been honored by the American Bar 
of Merit 


competition in every year except one, 


Association in the Award 
The Florida Bar being the recipient in 
each case of either the award for the 
constructive 


most outstanding and 


work in its field or an honorable men- 


tion award. The Junior Bar Section of 
The Florida Bar was likewise honored 
in 1957 as the outstanding Junior Bar 
in the United States for its many pro- 
gressive programs, including the re- 
nowned practical law institute con- 
ducted for the benefit of newly admit- 
ted members of the Bar. This year the 
Dade County Bar Association was 
awarded an Honorable Mention cer- 
tificate for being the outstanding local 
bar association in 1961. 


History of The Florida Bar 
From the foregoing résumé of the 
activities of The Florida 
apparent that its history parallels Flor- 
of growth. The 


Florida Bar was created under the 


Bar, it is 


ida’s last decade 
inherent and constitutional powers of 
the Supreme Court of Florida as an 
arm of the Court in an opinion handed 
down June 7, 1949. Although an arm 
of the Supreme Court of Florida, The 
Florida Bar was created as a self-gov- 
erning organization with every mem- 
ber eligible to vote each year in the 
election of a president-elect and every 
other year in the election of repre- 
sentatives of his circuit on the Board 
of Governors. The opinion of the Court 
came in response to a petition filed by 
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a group of dedicated, forward-looking 
lawyers representing the Florida State 
Bar Association. The lawyers of this 
association since its founding in 1906 
accomplished much in the fulfillment 
of their responsibilities as officers of 
the court and servants of the people. 
However, with the need for a more 
cohesive and responsible organization 
came the conviction that the voluntary 
organization was too limited in its 
scope as compared with the integrated 
organization. A committee was ap- 
pointed to draft a rule governing the 
integrated bar, which was then pre- 
sented to the Supreme Court for study 
and approval. The Integration Rule of 
The Florida Bar was adopted by the 
Supreme Court on March 4, 1950. The 
membership assembled in an annual 
meeting the following April, adopting 
by-laws to implement the Rule, electing 
officers and establishing The Florida 
Bar as a working entity dedicated to 
service to the Bench, the Bar and the 
public. 

The Florida Bar has grown from an 
initial membership of about 2,700 to 
nearly 8,000 registered active members. 
Membership on the Board of Gover- 
nors, based on judicial circuit popula- 
tion of active membership, has grown 
from twenty-three to twenty-nine mem- 
bers, and the workload for those on 
the Board has increased correspond- 
ingly. Since 1958 the annual dues for 
each member have been $25.00, result- 
ing in an annual budget of approxi- 
mately $225,000.00. 

Among many outstanding Florida 
lawyers who have contributed unsel- 
fishly to the American Bar Association 
are Cody Fowler, of Tampa, and E. 
Dixie Beggs, of Pensacola. Mr. Fowler 
served with distinction as President of 
the American Bar Association during 
the year 1950-51. Many of the success- 
ful programs initiated by Mr. Beggs as 
President of the Florida State Bar As- 
sociation in the year 1947 went for- 
ward with him as a member of the 
Board of Governors of the American 
Bar Association from the years 1958 
to 1961. While serving on the Board, 
Mr. Beggs also headed the American 
Bar Association’s Special Committee 
on the Need for Education as to Aims 
and Threat of Communism. 
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Following a year’s preparation and 
planning by lawyers from every area 
of the state, Florida was host to the 
82d Annual Meeting of the American 
Bar Association in Miami Beach, Flor- 
ida. The glowing comments of the na- 
tion’s lawyers acknowledged the suc- 
cess of this meeting. 


Some Reflections and a 
Look Ahead 

Under the leadership of able presi- 
dents, The Florida Bar has met its 
purpose and mission of providing the 
means for collective effort in the 
achievement and accomplishment of 
those objectives and services which 
lawyers could never achieve or accom- 
plish by individual effort, but which 
nevertheless are their responsibilities 
as members of the profession of law. 
The duty and responsibility of the 
lawyer to render legal guidance in the 
conduct of public and private affairs 
continues to assume greater importance 
in these days of international unrest. 
The Florida Bar has kept pace with its 
contemporaries in imagination and ex- 


periment. It has made no little plans. 
It has not yet failed to achieve a great 
one. 

The implementation of The Florida 
Bar Foundation, the attainment of pro- 
fessional status for the continuing legal 
education program and the construc- 
tion of a spacious headquarters build- 
ing are its clearly visible goals. The 
Foundation has as one of its objectives 
the collection of funds to be devoted to 
assistance for law schools, scholarships 
for gifted law students, education of 
the younger lawyers and research in 


the economic status of the profession 
in Florida. 

The lawyers in Florida believe in the 
greatness of The Florida Bar. They 
believe that it has a great future. Our 
country leads the free world and our 
fellow citizens look to lawyers for the 
evolution of just and democratic proc- 
esses in this generation’s epic struggle 
against despotism. The Florida Bar 
holds a position of leadership in the 
legal profession of America. Florida 
lawyers realize the call to greatness, 
which they dare not fail to heed. 





the Bar 





Florida members of the House of Delegates 
of the American Bar Association 
John M. Allison, Tampa, Section of Legal Education and Admissions to 


C. Clyde Atkins, Miami, The Florida Bar 

Cody Fowler, Tampa, former President of the American Bar Association 
J. Lewis Hall, Tallahassee, The Florida Bar 

Baya M. Harrison, Jr., St. Petersburg, The Florida Bar 

J. Lance Lazonby, Gainesville, State Delegate 

Joseph A. McClain, Jr., Tampa, Assembly Delegate 

O. B. McEwan, Orlando, The Florida Bar 

Wm. Reece Smith, Jr., Tampa, Junior Bar Conference 

Reginald L. Williams, Miami, Dade County Bar Association 








Informal Opinions of 


Standing Committee on Professional Ethics 


C-230(g)—Formal Opinion 298 is 
not intended to preclude the possibility 
that lawyers or judges might properly 
appear on commercially sponsored 
radio or television programs, as it is 
the nature of the program and of the 
appearance which is determinative. 

C-450—A lawyer obtaining a tax 
ruling may properly permit his name 
to be disclosed. 

C-471—A lawyer cannot properly 
accept employment in a personal injury 
case which he knows was solicited by 
a layman. 

C-475—A lawyer may notify his cli- 
ents by letter or printed card properly 
worded that another lawyer is tem- 
porarily handling his practice during 
his disability. 


C-478—The listing of legal special- 


ties in a law school alumni directory is 
improper unless it is approved as a 
law list. 

C-479—The release by a lawyer to a 
newspaper of news items regarding his 
activities where such is un- 
solicited by the newspaper is unethical. 


release 


C-481—House counsel for a corpora- 
tion may properly display on the wall 
of his office his certificates of admis- 
sion to practice before various courts, 
where his services are solely for the 
benefit of the corporation and there is 
no inference that he or the corporation 
are available to perform legal services 
for the general public. 

C-482—A local attorney who as- 
sumes no personal responsibility and 
makes the circumstances of his client 
clear is not ethically responsible to see 
that the fee of a foreign lawyer per- 
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forming services for that client at his 
request is paid. 

C-483 
in a reputable law list or in a notice 
sent to present clients (but not other- 
wise) indicate his intention to limit his 
practice to taxation and business law. 


A general practitioner may 


C-487—A lawyer may not list his 
name in a telephone directory in a city 
in which he does not reside or practice. 

C-488—Membership by a lawyer in 
a chamber of commerce is not un- 
ethical, nor is his participation in its 
activities if properly conducted. 

C-489—An advertisement by a law- 
yer in a legal journal of national circu 
lation stating that he specializes in the 
law of a foreign country and seeking 
association with other lawyers who re 
quire such services is unethical. 
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Review of Recent 
Supreme Court Decisions 


Atomic Energy... 
industrial uses 

Power Reactor Development Com- 
pany V. International Union of Elec- 
trical, Radio and Machine Workers, 
AFL-CIO; U. S. v. Same; 367 U. S. 
396, 6 L. ed. 2d 924, 81 S. Ct. 1529, 
29 Law Week 4706. (Nos. 315 and 
454, decided June 12, 1961.) On writs 
of certiorari to the Court of Appeals 
for the District of Columbia Circuit. 
Reversed and remanded. 

Under the Atomic Energy Act of 
1954, the Atomic Energy Commission, 
in considering the issuance of a pro- 
visional permit for the construction of 
a reactor for the generation of electric 
power, does not have to make the same 
definitive finding of safety of opera- 
tion that it will have to make before it 
licenses actual operation of the facility, 
the Court ruled in an opinion by 
Mr. Justice Brennan. The Court’s deci- 
sion will reinstate a construction license 
of the Commission. Mr. Justice Doug- 
las and Mr. Justice Black dissented. 

The case was argued by W. Graham 
Claytor, Jr., for Power Reactor, by 
Archibald Cox for the United States, 
and by Benjamin C. Sigal for the 
Unien. 


Aviation Law... 
certificates 

Civil Aeronautics Board v. Delta Air 
Lines, Inc.; Lake Central Airlines, Inc. 
v. Same; 367 U. S. 316, 6 L. ed. 2d 
869, 81 S. Ct. 1611, 29 Law Week 
4731. (Nos. 492-493, decided June 12, 
1961.) On writs of certiorari to the 
Court of Appeals for the Second Cir- 
cuit. Affirmed, 

The Court held that the Civil Aero- 


nautics Board erroneously altered a 





R «views in this issue by Richard B. Allen, 





certificate of convenience and necessity 
after it had gone into effect without 
following the procedure specified in 
§401(g) of the Federal Aviation Act, 
49 U.S.C.A. §1371(g), and that it did 
not derive power to do so from a reser- 
vation of jurisdiction to entertain peti- 
tions for reconsideration. The Chief 
Justice delivered the majority opinion, 
and Mr. Justice Whittaker dissented in 
an opinion joined in by Mr. Justice 
Frankfurter and Mr. Justice Harlan. 

The cases were argued by John F. 
Davis for the Board, Albert F. Grisard 
for Lake Central and Richard S. 
Maurer for Delta. 


Contempt... 
pertinency of questions 

Deutch v. U. S., 367 U. S. 456, 6 
L. ed. 2d 963, 81 S. Ct. 1587, 29 Law 
Week 4694. (No. 233, decided June 12, 
1961.) On writ of certiorari to the 
Court of Appeals for the District of 
Columbia Circuit. Reversed. 

The Court, in an opinion by Mr. 
Justice Stewart, reversed a conviction 
under the contempt of Congress statute, 
2 U.S.C.A. §192, because the evidence 
was not sufficient to establish that the 
questions the witness-defendant refused 
to answer concerning communist in- 
filtration of educational institutions 
were pertinent to the matters under 
inquiry by the group involved, a sub- 
committee of the House Un-American 
Activities Committee. Pertinency is 
one of the elements necessary for con- 
tempt under the statute. Mr. Justice 
Whittaker and Mr. Justice Clark dis- 


sented. 

The case was argued by Henry W. 
Sawyer III for Deutch and by Kevin T. 
Maroney for the United States. 


George Rossman 


EDITOR-in-CHARGE 





Criminal Law... 
confessions 

Reck v. Pate, 367 U. S. 433, 6 L. ed. 
2d 948, 81 S. Ct. 1541, 29 Law Week 
4687. (No. 181, decided June 12, 
1961).On writ of certiorari to the 
Court of Appeals for the Seventh Cir- 
cuit. 

With Mr. Justice Clark and Mr. Jus- 
tice Whittaker dissenting, the Court 
invalidated, in an opinion by Mr. Jus- 
tice Stewart, a 1936 Illinois state court 
conviction based on joint and individ- 
ual confessions found by the Court to 
be coerced and inadmissible under the 
due process clause of the Fourteenth 
Amendment. 

The case was argued by Donald 
Page Moore for Reck and William C. 
Wines for Illinois. 


Criminal Law... 
double jeopardy 

Gori v. U. S., 367 U. S. 364, 6 L. ed 
2d 901, 81 S. Ct. 1523, 29 Law Week 
4719. (No. 486, decided June 12, 
1961.) On writ of certiorari to the 
Court of Appeals for the Second Cir- 
cuit. Affirmed. 

In an opinion by Mr. Justice Frank- 
furter, the Court ruled that the Fifth 
Amendment’s prohibition against dou- 
ble jeopardy was not violated by a 
conviction at a second trial after the 
first trial ended when the judge sua 
sponte declared a mistrial for the sole 
purpose of protecting the defendant’s 
interests and without his active or ex- 
press consent. Mr. Justice Douglas, 
joined by the Chief Justice and Mr. 
Justice Black and Mr. Justice Brennan, 
filed a dissenting opinion. 

The case was argued by Harry I. 
Rand for Gori and by Beatrice Rosen- 
berg for the United States. 
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Recent Supreme Court Decisions 





Criminal Law .. . 
fair trial and publicity 

Irvin v. Dowd, 366 U.S. 717, 6 L. 
ed. 2d 751, 81 S. Ct. 1639, 29 Law 
Week 4610. (No. 41, decided June 5, 
1961.) On writ of certiorari to the 
Court of Appeals for the Seventh Cir- 
cuit, Vacated and remanded. 

The Court vacated an Indiana state 
court murder conviction and death 
sentence, tested by a habeas corpus 
proceeding, on the ground that the de- 
fendant had not been tried by the im- 
partial jury to which he was entitled. 
The Court, in an opinion by Mr. Jus- 
tice Clark, based its action on a record 
showing an incredible amount of pre- 
trial publicity, including announce- 
ments that the defendant had con- 
fessed to six murders, and community 
ill-feeling toward the defendant, and 
on the fact that two thirds of the 
jurors chosen had an opinion that the 
accused was guilty and were familiar 
with the material facts and circum- 
stances. Mr. Justice Frankfurter con- 
curred specially. 

The case was argued by Theodore 
Lockyear, Jr., and James D. Lopp for 
Irvin and by Richard M. Givan for 


Indiana. 


Criminal Procedure... 
timeliness of appeal 

Lott v. U. S., 367 U. S. 421, 6 L. 
ed. 2d 940, 81 S. Ct. 1563, 29 Law 
Week 4703. (No. 238, decided June 12, 
1961.) On writ of certiorari to the 
Court of Appeals for the Fifth Circuit. 
Reversed and remanded. 

Appeals by the defendants were 
timely, the Court held, when timed 
from the judgment of conviction and 
sentences, which under Rule 34 of the 
Federal Rules of Criminal Procedure 
constituted the “determination of guilt” 
rather than the tender and acceptance 
of the pleas of nolo contendere. The 
Court’s opinion was written by Mr. 
Justice Whittaker, with Justices Clark, 
Frankfurter, Harlan and Stewart dis- 
senting. 

The case was argued by C. W. 
Wellen for Lott and by Bruce J. Terris 
for the United States. 


Escheats ... 
veteran’s estate 
United States y. Oregon, 366 U. S. 
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643, 6 L. ed. 2d 575, 81 S. Ct. 1278, 
29 Law Week 4485. (No. 329, decided 
May 29, 1961.) On writ of certiorari 
to the Supreme Court of Oregon. Re- 
versed. 

With Mr. Justice Douglas and Mr. 
Justice Whittaker dissenting, the Court 
held that the personal estate of a vet- 
eran, who died without a will or legal 
heirs in an Oregon Veterans Adminis- 
tration hospital, vested in the United 
States by virtue of 38 U.S.C.A. §17, 
and that it was not necessary to the 
application of the statute for the Gov- 
ernment to have made a contract with 
the veteran prior to his death. The 
Court’s opinion was by Mr. Justice 
Black. 

The case was argued by Herbert E. 
Morris for the United States and by 
Catherine Zorn for Oregon. 


Federal Courts... 
intervention “of right” 

Sam Fox Publishing Company, Inc. 
v. U. S., 366 U. S. 683, 6 L. ed 2d 
604, 81 S. Ct. 1309, 29 Law Week 
4473. (No. 56, decided May 29, 1961.) 
On appeal from the United States 
District Court for the Southern District 
of New York. Appeal dismissed, 


The Court held that several small 
music publishers were not entitled as 
“of right” under Rule 24(a) (2) of the 
Federal Rules of Civil Procedure to 
intervene in a proceeding brought by 
the United States to modify a 1941 
consent antitrust decree against the 
American Society of Composers, Au- 
thors and Publishers, because the small 
publishers, not being parties, would 
not be bound by the district court’s 
judgment in the aspects of the case 
with respect to which intervention was 
sought. The Court’s opinion was by 
Mr. Justice Harlan, with Mr. Justice 
Clark not participating. 

The case was argued by Charles A. 
Horsky for Sam Fox Publishing, by 
Daniel M. Friedman for the United 
States and by John F. Dooling, Jr., for 


A.S.C.A.P. 


Federal Courts... 
jurisdiction 
Horton v. Liberty Mutual Insurance 


Company, 367 U. S. 348, 6 L. ed. 2d 


890, 81 S. Ct. 1570, 29 Law Week 
4722. (No. 478, decided June 12, 
1961.) On writ of certiorari to the 
Court of Appeals for the Fifth Circuit. 
A firmed. 

An insurer had a right to pursue a 
federal court diversity action to set 
aside a state-granted workmen’s com- 
pensation claim, the Court held in an 
opinion by Mr. Justice Black. The 
Court pointed out that the 1958 amend- 
ment of 28 U.S.C.A. $1332 restricting 
federal court jurisdiction forbids the 
removal to, but not the commence- 
ment in, federal courts of state work- 
men’s compensation cases, and it ruled 
that although the award sought to be 
set aside was only $1,050, the “matter 
in controversy” exceeded $10,000 be- 
cause the workman was claiming 
$14,035. The Chief Justice and Mr. 
Justice Brennan and Mr. Justice Stew- 
art joined Mr. Justice Clark in a dis- 
senting opinion. 

The case was argued by Joe H. 
Tonahill and William VanDercreek for 
Horton, and by Howell Cobb for Lib- 
erty Mutual. 


Federal Income Tax... 
excess profits 

Jarecki v. G. D. Searle & Company, 
Polaroid Corporation v. Commissioner, 
367 U. S. 303, 6 L. ed. 2d 859, 81 
S. Ct. 1579, 29 Law Week 4727. (Nos, 
151 and 169, decided June 12, 1961.) 
On writs of certiorari to the Courts of 
Appeals for the Seventh and First Cir- 
cuits, Seventh Circuit reversed; First 
Circuit affirmed. 

In a unanimous opinion by the 
Chief Justice, the Court ruled that in- 
come received by taxpayers from new- 
ly patented products did not result 
from a “discovery” within the meaning 
of §456(a)(2)(B) of the 1939 Inter- 
nal Revenue Code which provided for 
relief from the excess profits tax for 
“abnormal income” resulting from 
“discovery”, among other things. The 
Court said the word referred to the 
discovery of mineral resources. 

The cases were argued by Walter J 
Cummings, Jr., for Searle, Isaac M 
Barnett for Polaroid and by Wayne G 
Barnett for the Commissioner, 
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internal Security .. . 
subversive activities 
United 
States Vv. Subversive Activities Control 
Board, 367 U. S. 1, 6 L. ed. 2d 625, 
81 S. Ct. 1357, 29 Law Week 4623. 
(No. 12, decided June 5, 1961.) On 
writ of certiorari to the Court of 
{ppeals for the District of Columbia 

Circuit. Affirmed. 
In a 5-to-4 decision, the Court, in a 


Communist Party of the 


lengthy opinion by Mr. Justice Frank- 
furter, affirmed an order of the Sub- 
versive Activities Control Board de- 
claring the Communist Party a com- 
munist-action organization and requir- 
ing it to register under $7 of the Act, 
50 U.S.C.A. $786. The Court held that 
the registration requirements of §7 
were not unconstitutional as a bill of 
attainder, a restraint on freedom of 
speech or association, an impairment 
of the right against self-incrimination, 
or a denial of due process. The Court 
concluded that the Board was not in 
error in finding that the Communist 
Party is substantially directed, domi- 
nated and controlled by the Soviet 
Union, meaning that it has a disposi- 
tiem unerringly to follow the dictates 
of the Soviet Union, not by the exer- 
cise of independent judgment or on 
infinsic appeal, but because they come 
from.the Soviet Union. In separate 
opimions the Chief Justice and Mr. 
Justice Black, Mr. Justice Douglas and 
M® Justice Brennan dissented. 

The case was argued by John J. Abt 
and Joseph Forer for the Communist 
Party, and by J. Lee Rankin for the 
Board. 


Labor Law... 
secondary boycotts 
Local 761, International Union of 
Electrical, Radio and Machine Work- 
ers, AFL-CIO vy. National Labor Rela- 
tions Board, 366 U. S. 667, 6 L. ed. 2d 


592, 81 S. Ct. 1285, 29 Law Week 
4480. (No. 321, decided May 29, 


1961.) On writ of certiorari to the 
Court of Appeals for the District of 
Columbia Circuit. Reversed and re- 
manded. 

A striking union violates §8(b) (4) 
(A) of the National Labor Relations 
Act—the so-called secondary boycott 
provision—by picketing a plant gate 
which is not used by employees of the 





struck employer but is reserved for 
employees of independent contractors; 
but in (is case it was not clear 
the National 


Relations Board found that the gate 


whether or not Labor 
might also be used for normal opera- 
tions of the plant, which would make 
its use a mingled one and subject it to 
pickets. The opinion was written by 
Mr. Justice Frankfurter. The Chief 
Justice and Mr. Black con- 
curred in the result only, and Mr. 


Justice 


Justice Douglas would have affirmed. 

The case was argued by Benjamin 
C. Sigal for the petitioner, Norton J. 
Come for respondent, National Labor 
Relations Board, and by Gerard D. 
Reilly for respondent, General Electric 
Company. 


Labor Law... 
union representation 

International Ladies’ Garment Work- 
ers’ Union, AFL-CIO v. National Labor 
Relations Board, 366 U. S. 731, 6 L. 
ed. 2d 762, 81 S. Ct. 1603, 26 Law 
Week 4614. (No. 284, decided June 5, 
1961.) On writ of certiorari to the 
Court of Appeals for the District of 
Columbia Circuit. 

The Court held that it was an unfair 
labor practice, as an interference with 
the organizational rights of employees 
in violation of $$8(a)(1) and (2) of 


the National Labor Relations Act, 
$$29 U.S.C.A. 158(a)(1) and (2), 


for an employer to recognize a union 
as exclusive bargaining agent of cer- 
tain of the employees when in fact only 
a minority of those employees had 
authorized the union to represent them. 
Likewise, the Court affirmed the Na- 
tional Labor Relation Board’s finding 
that the union had violated $8(b) (1) 
(A) of the Act—coercion of employees 
in the exercise of rights guaranteed by 
the Act—by acceptance of the exclu- 
sive bargaining authority. These con- 
clusions were reached although both 
the employer and the union honestly 
believed the union had a majority con- 
sent. The opinion was written by Mr. 
Justice Clark. Mr. Justice Douglas and 
Mr. Justice Black dissented in part. 

The case was argued by Charles J. 
Morris and Morris P. Glushien for 
I.L.G.W.U., ard by Dominick L. 
Manoli for National Labor Relations 
Board. 
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Recent Supreme Court Decisions 


Oil and Gas... 
state’s jurisdiction 

Pan American Petroleum Corpora- 
tion V. Superior Court; Texaco, Inc. 
v. Same; 366 U. S. 656, 6 L. ed. 584, 
81 S. Ct. 1303, 29 Law Week 4477. 
(Nos. 80-81, decided May 29, 1961.) 
On writs of certiorari to the Supreme 
Court of Delaware. Affirmed. 

Acting unanimously in an opinion 
by Mr. Justice Frankfurter, the Court 
upheld the right to jurisdiction of 
Delaware state courts of a suit by an 
interstate gas pipeline to recover over- 
charges it paid gas producers resulting 
from a Kansas order which was later 
invalidated. The Natural Gas Act did 
not oust the state courts from jurisdic- 
tion of this type of suit, the Court 
concluded. 

The cases were argued by Byron M. 
Gray for Pan Paul F. 
Schlicher for Texaco, and by Charles 
V. Wheeler for Cities 
Company. 


American, 


Service Gas 


Railroads... 
through routes 

Chicago, Milwaukee, St. Pau! and 
Pacific Railroad Company vy. United 
States, 366 U. S. 745, 6 L. ed. 2d 772, 
81 S. Ct. 1630, 29 Law Week 4618. 
(Nos. 306-307, decided June 5, 1961.) 
On appeals from the United States 
District Court for the Eastern District 
of Wisconsin. 

In an opinion by Mr. Justice Clark, 
the Court that two railroads 
jointly owning and controlling a third 


ruled 


road were entitled to the protection 
afforded by $15(4) of the Interstate 
Commerce Act, 49 U.S.C.A. §15(4), 
which prevents the Interstate Com- 
merce Commission from forcing a car- 
rier to participate in a compulsory 
through route “to embrace substantial- 
ly less than the entire length of its 
railroad and of any intermediate rail- 
road operated in conjunction and un- 
der a common management or control 
therewith. Mr. Justice Stewart 
took no part in the case and Mr. Jus- 
tice Black and Mr. Justice Douglas 
dissented. 

The case was argued by Raymond 
K. Merrill for the Milwaukee, Robert 
W. Ginnane for the Interstate Com- 
merce Commission and by Fletcher 










Recent Supreme Court Decisions 


Rockwood for the other railroads in- 
volved. 


Smith Act... 
membership clause 

Scales v. U. S., 367 U. S. 203, 6 L. 
ed. 2d 782, 81 S. Ct. 1469, 29 Law 
Week 4581. (No. 1, decided June 5, 
1961.) On writ of certiorari to the 
Court of Appeals for the Fourth Cir- 
cuit. Affirmed. 

The Court affirmed a conviction un- 
der the so-called membership clause of 
the Smith Act, 18 U.S.C.A. §2385, 
which makes a felony of the acquisi- 
tion or holding of knowing member- 
ship in any organization advocating 
the overthrow of the Government of 
the United States by force or violence. 
In an opinion by Mr. Justice Harlan, 
the Court construed the statute as not 
repealed by the Internal Security Act 
of 1950 and as applying only to active 
membership (in this case, in the Com- 
munist Party), and it ruled that active 
membership by one having guilty 
knowledge and intent satisfied con- 
cepts of personal guilt and criminal 
responsibility. The Court also held that 
the evidence established that the Com- 


‘ 


munist Party was engaged in an “ad- 


vocacy of action” to overthrow the 
Government. The Chief Justice and 
Mr. Justice Black, Mr. Justice Douglas 
and Mr. 


with opinions by the latter three. 


Justice Brennan dissented, 

The case was argued by Telford 
Taylor for Scales and by John F. Davis 
for the United States. 


Noto v. U. S., 367 U. S. 290, 6 L. 
ed. 2d 836, 81 S. Ct. 1517, 29 Law 
Week 4607. (No. 9, decided June 5, 
1961.) On writ of certiorari to the 
Court of Appeals for the Second Cir- 
cuit. Reversed. 

In this Smith Act case—a review of 
anether conviction under the member- 
ship clause—the Court reversed be- 
cause of an insufficiency of evidence 
that the Communist Party, of which 
the defendant was a member, advocates 
present overthrow of the Government 
by force and violent means. The Court 
was unanimous in the result, with the 
opinion by Mr. Justice Harlan, but 


Mr. Justice Black and Mr. 


Justice 


Douglas in short concurring opinions 


would have based the reversal on 
constitutional rather than evidentiary 
grounds, and the Chief Justice and Mr. 
Justice Brennan would have remanded 
with directions to dismiss the indict- 
ment on the ground that the prosecu- 
tion was barred by the Internal Secur- 
ity Act of 1950. 

The case was argued by John J. Abt 
for Noto and by Kevin T. Maroney for 
the United States. 


Sunday Closings... 
blue laws whitewashed 

McGowan v. Maryland, 366 U. S. 
420, 6 L. ed. 2d 393, 81 S. Ct. 1101, 
29 Law Week 4488. (No. 8, decided 
May 29, 1961.) On appeal from the 
Court of Appeals of Maryland. Af- 
firmed, 


Two Guys from Harrison-Allentown, 
Inc. v. McGinley, 366 U. S. 582, 6 L. 
ed, 2d 551, 81 S. Ct. 1135, 29 Law 
Week 4500. (No. 36, decided May 29, 
1961.) On appeal from the United 
States District Court for the Eastern 
District of Pennsylvania. Affirmed. 

Gallagher v. Crown Kosher Super 
Market of Massachusetts, Inc., 366 
U. S. 617, 6 L. ed. 2d 536, 81 S. Ct. 
1122, 29 Law Week 4505. (No. 11, 
decided May 29, 1961.) On appeal 
from the United States District Court 
for the District of Massachusetts. Re- 
versed, 

Braunfeld v. Brown, 366 U. S. 599, 
6 L. ed. 2d 563, 81 S. Ct. 1144, 29 Law 
Week 4512. (No. 67, decided May 29, 
1961.) On appeal from the United 
States District Court for the Eastern 
District of Pennsylvania. Affirmed. 
Court 
upheld Sunday closing laws of Mary- 


In these four cases the 
land, Pennsylvania and Massachusetts 
against a variety of constitutional chal- 
lenges with an almost equal variety of 
all the 
cases the judgments of the Court were 


opinions and groupings. In 


announced by the Chief Justice, with 
the major opinion in McGowan. In 
general, the Court turned aside conten- 
tions that the laws violated the estab- 
lishment of religion, equal protection 
and free exercise of religion clauses on 
the rationale that a state may set aside 
a day of rest by law and that there is 
nothing unconstitutional if that day 
happens to be Sunday. While holding 
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the statutes valid as establishing a day 
of rest, the Chief Justice warned thai 
Sunday legislation shown to be a use 
of the state’s coercive power to aid 
religion might receive different treat- 
ment. 

Mr. Justice Douglas filed a dissent 
ing opinion applicable in all four 
cases. Mr. Justice Frankfurter wrote 
a separate concurring opinion, joined 
by Mr. Justice Harlan. In Gallagher 
and Braunfeld, both of which involved 
the application of Sunday closing laws 
to Jewish merchants, Mr. Justice Bren- 
nan and Mr. Justice Stewart dissented 
on the free exercise of religion issue. 

McGowan was argued by Harry Sil- 
bert for McGowan and John Martin 
Jones for Maryland. 

Two Guys was argued by Harold E. 
Kohn for Two Guys from Harrison- 
Allentown and Harry J., Rubin for 
Pennsylvania. 

Gallagher was argued by Joseph H. 
Eleock, Jr., for Massachusetts and Her- 
bert Ehrmann for Crown Kosher Super 
Market. 

Braunfeld was argued by Theodore 
R. Mann for Braunfeld and David 


Berger for Philadelphia. 


Tort Claims Act... 
negligent appraisal 

United States v. Neustadt, 366 U. S. 
696, 6 L. ed. 2d 614, 81 S. Ct. 1294, 
29 Law Week 4469. (No. 533, decided 
May 29, 1961.) On writ of certiorari 
to the Court of Appeals for the Fourth 
Circuit. Reversed. 

The United States is not liable under 
the Federal Tort Claims Act, the Court 
said, for damages resulting from a neg- 
ligent appraisal of residential property 
made by a Federal Housing Adminis- 
tration appraiser. The Court based its 
decision on a provision in the Act, 28 
U.S.C.A. $2680(h), excepting claims 
arising from “misrepresentation” or 
“deceit”, and it held that the exception 
applied to claims arising from negli- 
gent as well as wilful misrepresenta- 
tion. The Court’s opinion was by Mr. 
Justice Whittaker. Mr. Justice Stewart 
took no part and Mr. Justice Douglas 
dissented without opinion. 

The case was argued by William H. 
Orrick, Jr., for the United States and 
by Lawrence J. Latto for Neustadt. 
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Unemployment 
Compensation .. . 

who is employer? 
Party of the United 
States v. Catherwood, 367 U. S. 389, 
6 L. ed. 2d 919, 81 S. Ct. 1465, 29 Law 
Week 4718. (No. 495, decided June 12, 
1961.) On writ of certiorari to the 
Court of Appeals of New York. Re- 
versed and remanded. 


Communist 


A unanimous Court, in an opinion 
by Mr. Justice Harlan, concluded that 
$3 of the Communist Control Act of 
1954, 50 U.S.C.A. §842, which pro- 
vides that the Communist Party is “not 
entitled to any of the rights, privileges 
and immunities attendant upon legal 


bodies created under the jurisdiction 


of the laws of the United States or any 
political subdivision thereof”, does not 
authorize the exclusion of the Commu- 
nist Party as an employer from New 
York’s 


system. 


unemployment compensation 

The case was argued by John J. Abt 
for the Communist Party and Julius L. 
Sackman for New York. 


Veterans... 
recoveries 
United States v. Shimer, 367 U. S. 
374, 6 L. ed. 2d 908, 81 S. Ct. 1554, 
29 Law Week 4713. (No. 392, decided 
June 12, 1961.) On writ of certiorari 
to the Court of Appeals for the Third 


Circuit. Reversed and remanded. 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1962 Annual Meeting and ending at 
the adjournment of the 1965 Annual 
Meeting: 
Missouri 
New Mexico 
North Carolina 
North Dakota 


Pennsylvania 


Alabama 
Alaska 
California 
Florida 
Hawaii 
Kansas 
Kentucky 
Massachusetts 


. 


Tennessee 
Vermont 
Virginia 
Wisconsin 

A State Delegate will be elected in 
New York to fill the vacancy for the 
term ending at the adjournment of 
the 1964 Annual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1962 must 
be filed with the Board of Elections 
not later than March 9, 1962. Petitions 


received too late for publication in the 


March issue of the Journal (deadline 
fer receipt February 1) cannot be pub- 
lished prior to distribution of ballots, 
whieh will take place on or about 
March 19, 1962. 


Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar 1155 
East 60th Street, Chicago 37, Illinois. 


Nominating petitions must be received 


Association, 


at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 9, 1962. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members ot the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a_ signed petition 
(which may be in parts), nominating 
a candidate for the office of State Dele- 
gate for and from such State. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member in 
good standing. Each nominating peti- 


tion must be accompanied by a type- 
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Recent Supreme Court Decisions 


The Court United 
States was entitled to be indemnified 
pursuant to 


ruled that the 
Veterans Administration 
regulations for the amount it paid to 
a savings and loan association as guar- 
antor of a loan made to a veteran, 
although a Pennsylvania statute re- 
leased a guarantor if the mortgagee 
failed to initiate judicial proceedings 
for determination of the fair market 
value of property purchased by it at 
the foreclosure sale. The Court’s opin- 
ion was written by Justice Harlan, 
with Mr. Justice Black and Mr. Justice 
Douglas dissenting without opinion. 
The case was argued by Wayne G. 
Barnett for the United States and Ed- 
ward brief for 


Davis submitted on 


Shimer. 


written list of the names and addresses 
of the signers in the order in which 
they appear on the petition. 

Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be a 
to the 


may be 


candidate. There is no limit 


number of candidates who 


in any state and nomina- 


tions are made only on the initiative of 


nominated 


the members themselves. While more 
than the required minimum of twenty- 
five names of members in good stand- 
ing may appear on a nominating peti- 
tion, special notice is hereby given that 
no more than twenty-five names of 
signers of any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
not later than fifteen days after the 
time for filing nominating petitions 
expires. 

BoarD OF ELECTIONS 
John R. Dethmers, Chairman 
Harold L. Reeve 
Fred A. Smith 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Antitrust Law... 
football and tv 

The National Football League’s sale 
of television rights to all season games 
of all teams in the League violates pro- 
visions of the 1953 antitrust judgment 
against the N.F.L., the United States 
District Court for the Eastern District 
of Pennsylvania has held. 

In the 1953 decree some N.F.L. by- 
laws were found to violate the Sherman 
Act and some not. Until the 1961 tele- 
vision contract, individual teams nego- 
tiated and sold television rights to 
their games. The 1961 contract, entered 
into in April between the League and 
the Columbia Broadcasting System, de- 
parts from this custom and amounts to 
a pooling by the League’s fourteen 
teams of all their regular season games. 
The 1961 contract grants C.B.S. the 
exclusive right to televise League 
games for two years at an annual li- 
cense fee of $4,650,000, which is di- 
vided equally among the individual 
teams after payment of certain ex- 
penses. 

The N.F.L. applied to the Court for 
a determination whether the contract 
violated the 1953 decree, one provision 
of which enjoins any agreement “hav- 
ing the purpose or effect of restricting 
the areas within which broadcasts or 
telecasts of games . may be made 
.... The Court, pointing to a provision 
in the 1961 contract under which the 
broadcaster has the sole right to select 
the games to be televised, declared the 
contract clearly restricted the individ- 
ual clubs from determining “the areas 
within which telecasts of game 
. may be made”. By agreement, the 
Court concluded, the member clubs of 
the League have unlawfully eliminated 


competition among themselves in the 


Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 


1212 











sale of television rights to their games. 


(U. S. v. National Football League, 
United States District Court, Eastern 
District of Pennsylvania, July 20, 1961, 
Grim, J., 196 F. Supp. 445.) 


[Eprror’s Note: The force of this 
decision was obviated by the enact- 
ment by the 87th Congress of Public 
Law 87—331 (H.R. 9096), approved 
September 30, 1961, which provides 


“ 


that the antitrust laws “shall not apply 
to any joint agreement .. . by which 
any league of clubs participating in 
professional football . . . sells or other- 
wise transfers all or any part of the 
rights of such league’s member clubs 
in the sponsored telecasting of the 


games .. . engaged in or conducted by 
such clubs”. The Senate Judiciary 


Committee report on the legislation de- 
clared that the public interest in view- 
ing professional football by television 


‘ 


warranted “some accommodation of 
antitrust principles and this legislation 
this 


sacrifice of antitrust principles by ex- 


achieves purpose with minimal 
empting joint agreements under which 
a league sells or transfers pooled tele- 
vision rights of its member clubs to a 


purchaser”. | 


Attorneys at Law... 
corporate practice 

The Supreme Court of Florida has 
decided that Florida lawyers may or- 
ganize into and practice law as cor- 
porate entities pursuant to the Profes- 
sional Service Corporation Act enacted 
into law there this year. To accomplish 
this the Court granted a petition of The 
Florida Bar amending the integration 
rule and revising Canons 33, 35 and 
47. 

Noting that several states in 1961 
enacted statutes permitting lawyers and 
other professional persons to organize 
and practice as corporations or associ- 
ations, the Court remarked that it con- 
strued the legislation as a “frank and 
forthright effort to adapt certain busi- 
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ness and professional relationships to 
the requirements of the Internal Reve- 
nue Service in order that the members 
of such businesses or professions may 
be placed on an equal footing with 
other taxpayers”. The Court declared 
that the historic reason for the pro- 
hibition against the practice of law by 
a corporate entity is the preservation 
of the 
attorney-client relationship. “If a means 


trust and confidence of the 


can be devised”, the Court said, “which 
preserves to the client and the public 
generally, all of the traditional obliga- 
tions and responsibilities of the lawyer 
and at the same time enables the legal 
profession to obtain a_ benefit not 
otherwise available to it, we can find 
no objection to the proposal.” 

The Court then examined the Florida 
statute and the proposed implementing 
rule and concluded that the “highly 
personal obligation of the lawyer to his 
client is in no way adversely affected” 
and that “the corporate entity as a 
method of doing business will not be 
permitted to protect the unfaithful or 
the unethical. As a matter of fact, the 
corporate entity itself will automatical- 
ly come within the ambit of our juris- 
diction in regard to discipline.” 

The addition to the Court’s bar inte- 
gration rule permits corporations or- 
ganized under the statute to practice if 
all shareholders are members of The 
Florida Bar and all lawyers connected 
with the corporation comply with the 
integration rule and ethical standards. 
The filing of certain reports by law 
corporations is required. The amend- 
ment of Canon 33 permits a law cor- 
poration to use a fictitious name and 
the revisions of Canons 35 and 47 
state that a law corporation shall not be 
deemed a lay agency or intermediary. 

Although the Court referred to the 
so-called Kintner tax regulations and 
opined that a corporation organized 
under the statute would meet substan- 
tially the requirements of the regula- 
tions, it declared it could give no assur- 
ance against results following “pre- 
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ipitous action which subsequently fails 
io gain the stamp of approval of the 
taxing authorities”. 


(Matter of the Florida Bar, Supreme 
Court of Florida, October 11, 1961. Thor- 
nal, J., 133 So. 2d 554.) 


Censorship... 
motion pictures 

Another Pennsylvania motion picture 
censorship statute has been invalidated 
as unconstitutional by the Supreme 
Court of that state. This result follows 
closely on Hallmark Productions, Inc. 
v. Carroll, 384 Pa. 348, 121 A. 2d 
584, decided in 1956, in which a 1915 
censorship statute was ruled unconsti- 
tutional, The Motion Picture Control 
Act involved in this case was enacted 
in 1959. 

Over the dissents of three judges, 
the Court said categorically that the 
statute “is clearly invalid on its face 

. [since] it is designed to effect ...a 
pre-censorship of the exercise of the 
individual’s right freely to communi- 
cate thoughts and opinions”. The “pre- 
censorship” to which the Court was 
referring is a provision of the Act 
requiring registration of a film with 
the state board and a 48-hour notice 
prior to its exhibition. The Court said 
further that “if the motion picture is 
exhibited after the censors have dis- 
approved it, the exhibitor may be crim- 
inally punished upon proof, not of 
showing a picture that is obscene or 
unsuitable for children, but merely 
upon proof of showing a picture the 
exhibition of which had been priorly 
restrained by the administrative action 
of the board of censors”. The Court 
found this to be a violation of a pro- 
viston of the Pennsylvania Constitution 
that “[t]he 
thought and opinions is one of the in- 


free communication of 
valuable rights of man, and every citi- 
zen may freely speak, write and print 
m any subject, being responsible for 
the abuse of that liberty”. 

The Court declared, moreover, that 
the Act ran afoul of two sections of 
the state’s constitution guaranteeing 
the right of trial by jury, because it 
vested in the censorship board the 
power to determine whether a film is 
Therefore, the 
tinued, in a prosecution for showing a 


»bscene. Court con- 


motion picture disapproved by the 
board, the 
prived of his right to have a jury 


defendant would be de- 
determine whether the picture is ob- 
scene, the only question being whether 
the film was exhibited. “Since one ac- 
cused cannot constitutionally be pun- 
ished for the utterance of alleged ob- 
scene matter except upon a finding by 
an impartial jury of the vicinage that 
the matter was in fact obscene”, the 
Court stated, “such result cannot be 
achieved by the artful device of grant- 
ing to administrative officials the power 
to disapprove the utterance if they 
think it is obscene, prohibit the sale, 
lease, loan, exhibition or use of any- 
thing so disapproved and impose a 
criminal penalty for a violation of 
their prohibition. Constitutionally pro- 
tected rights are not to be so adroitly 
subverted.” 

Of the three dissenting judges, two 
joined in an opinion accusing the 
majority of reading a pre-publication 
censorship not there into the Act, in- 
stead of construing the statute in a 
manner that would save and render it 
effective. They put reliance on the 
United States Supreme Court decision 
this year in Times Film Corporation 
v. Chicago, 365 U.S. 43, 81 S. Ct. 391, 
in which the Court refused to hold that 
the public exhibition of motion pic- 
tures must be allowed under any cir- 
cumstances and declined to strike down 
Chicago’s_ censorship-licensing  ordi- 
nance. The majority had treated this 
decision as not controlling because it 
arose under federal rather than Penn- 
sylvania constitutional provisions, but 
the dissenters felt there was not that 
much difference, but in fact similari- 
ties, between the ideas of the two con- 
stitutions. One other justice dissented 
in a separate opinion. 


(William Goldman Theatres, Inc. Vv. 


Dana, Supreme Court of Pennsylvania, 
July 26, 1961, Charles Alvin Jones, C. J., 
173 A. 2d 59.) 


Negligence ... 
ordinance violation 
A 9-year-old California boy who 
rode his bicycle on a county sidewalk 
in violation of an ordinance neverthe- 
less has been allowed by the California 
Supreme Court to maintain his action 


against the county for injuries alleged- 
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ly incurred through negligent mainte- 
nance of the sidewalk. 

California Public 
Liability Act, the county contended by 


Sued under the 
way of motion for summary judgment 
that the lad was a trespasser because 
bicycle riding on the sidewalk was pro- 
hibited 


plaint failing to show that any duty 


and that, therefore, the com- 


owed a trespasser was violated, the 
county was not liable. The trial judge 
dismissed the suit after the minor filed 
an affidavit that he did not know it 
was unlawful to ride a bicycle on a 
county sidewalk. 

The Court declared that while the 
county’s ordinance was a reasonable 
exercise of its undoubted power to re- 
strict the use of highways and side- 
walks for the protection of the public, 
the county could not absolve itself of 
its liability resulting from negligent 
sidewalk. The 
Court said the minor plaintiff was not 


maintenance of the 


in the position of an outright tres- 
passer. “Where, as here”, the Court 
concluded, “the legitimate purpose of 
the ordinance is not frustrated, we are 
persuaded that a violation thereof by 
the minor in the instant circumstances 
should not relieve the county of its 
duty to maintain its sidewalks free of 
dangerous defects as to the public in 
general, including the plaintiff whose 
use of the public property was neither 
extraordinary nor unusual.” 


(Acosta v. County of Los Angeles, 
Supreme Court of California, July 3, 


1961, White, J., 363 P. 2d 473.) 


State Taxation... 


exemption 
Kiwanis International may be a fine 
organization with 4,753 individual 


Kiwanis clubs performing civic serv- 
ices, but it is not entitled to an exemp- 
tion from real estate taxation for its 
headquarters office building in Chi- 
cago, the Supreme Court of Illinois has 
held. 

The Illinois statute provides for an 
exemption from taxation of “all prop- 
erty of beneficent and charitable or- 
ganizations . when such property 
is actually and exclusively used for 
such charitable or beneficent purposes, 
and not leased or otherwise used with 


a view to profit ...”. 


What’s New in the Law 


The Court traced the history of 
Kiwanis International objectives and 
purposes as expressed officially from 
the founding of the organization in 
1918 until the present. It noted that 
local clubs engage in a variety of activi- 
ties within the general area of the 
organization’s constitution, and it quot- 
ed from a pamphlet called Kiwanis in 
Brief describing Kiwanis as “an ag- 
gressive, constructive service club... 
encouraging friendship, and develop- 
ment of leadership. ... It capitalizes 
on the personal friendship that is en- 
gendered by a group of men meeting 
together every week.” 

Recalling that it had given the no- 
exemption treatment to Rotary (Rotary 
International vy. Paschen, 14 Ill. 2d 
480), the Court held that Kiwanis had 
not sustained the burden of showing 
its right to an exemption. It said that 
the organization’s purposes were for- 
mulated in too abstract terms to be 
determinative of the issue before the 
Court, and it emphasized that Kiwanis 
International’s functions were admin- 
istrative with regard to the individual 
clubs rather than directly charitable. 

“While the purposes of Kiwanis In- 
ternational are laudable, and many of 
the activities of the local clubs are 
charitable”, the Court declared, “‘it has 
other important purposes—the social, 
professional and business advancement 
of the 
Kiwanis International is like Rotary 


members. In this respect 
International, the American Legion, 
the International College of Surgeons, 
and the American Medical Association, 
[all of whom have been denied exemp- 
tions in Illinois]. Each of these organi- 
zations does philanthropic work of 
public value but each of them also 
contains the element of personal ad- 


” 


vantage of their members . . . 


(Kiwanis International v. Lorenz, Su- 


preme Court of Illinois, September 22, 


1961, Schaefer, J.) 
Trial Practice... 
cigarettes and cancer 

Holding that the plaintiff adduced 
enough evidence to go to the jury, the 
Court of Appeals for the Third Cir- 
cuit has awarded a new trial to the 
Pennsylvania man who is suing a to- 
bacco company for the loss of his right 


lung because of cancer. 
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The suit alleged that the cancer was 
caused by smoking Chesterfield ciga- 
rettes between 1921 and the time the 
lung was removed in 1953. 
based on both negligence and breach 
of warranty. The trial court granted 
the defendant’s motion for dismissal 


It was 


of the warranty count at the close of 
the plaintiff's evidence and for a di- 
rected verdict for the defendant at the 
close of all the evidence on the remain- 
ing negligence count. 

There was sufficient evidence to take 
both phases of the case to the jury, the 
Third Circuit concluded. It was par- 
ticularly impressed by the five medical 
expert witnesses produced by the plain- 
tiff in response to the trial judge’s 
requirement that proof first be offered 
of the causal connection between smok- 
ing and lung cancer. Of course each of 
the plaintiff's doctors testified that in 
his opinion the plaintiff's cancer was 
caused by long continued smoking. No 
proof was required, the Court said, 
that this opinion is accepted by the 
medical profession. 

The evidence presented on the war- 
ranty facet of the case, the Court ruled, 
supported both a warranty of mer- 
chantability—that the cigarettes were 
reasonably fit for the general purposes 
for which they were sold—and a war- 
ranty of fitness for use—that they were 
reasonably fit and generally intended 
for smoking without causing physical 
injury. The Court referred to extensive 
advertising concerning the quality and 
purity of Chesterfields and to one cam- 
paign in particular in which the claim 
was made that the “nose, throat and 
accessory organs [are] not adversely 
affected by Chesterfields”. 
The jury could very well conclude, the 


smoking 


Court remarked, that there were ex- 
press assurances of no harmful effect 
on the lungs. 

The Court also held that the notice 
of the breach of warranty given by the 
plaintiff in October of 1954, after re- 
moval of the lung in December of 


“ 


1953, was within “a reasonable time 
after the buyer knows or ought to 
know of such breach”, under the Penn- 
sylvania sales statute. 

On the negligence side of the case, 
the Court thought the evidence might 
bring the defendant under the Penn 


sylvania rule that one who supplies a 
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product to another and knows or 
should know that the foreseeable use 
is dangerous to human life unless cer- 
tain precautions are taken, and who 
realizes or should realize that the user 
will not in the exercise of reasonable 
vigilance recognize the danger, is un- 
der a duty to warn the user. In view 
of the evidence relating to the concern 
for and literature about the relation- 
ship between cancer and smoking, the 
Court remarked that the tobacco com- 
pany should have been aware of the 
danger and “whether it was reason- 
able for defendant not to have con- 
ducted different or additional tests was 
clearly a matter that should have been 
submitted to the jury”. 

One judge concurred in a separate 
opinion in an attempt to pin-point that 
he thought the basis for the second 
trial should be confined to the issue of 
false claims. He referred to the adver- 
tising and stated: “If the defendant 
here takes the position that nobody 
knows whether cigarettes cause cancér 
or not but at the same time asserts to 
buyers that Chesterfield cigarettes do 
not cause cancer, it is in difficulty if 
a customer shows that the use of these 
cigarettes caused cancer in him.” 

(Pritchard v. Liggett & Myers Tobacco 
Company, United States Court of Appeals 
for the Third Circuit, October 12, 1961, 
Staley, J.) 


Trial Practice ... 
jury handbooks 

Turning down criticism termed 
“hyper-critical”, an Illinois court has 
approved both the content and the use 
of the Handbook for Jurors in Illinois 
Civil Cases introduced in 1960 by the 
state’s Judicial Conference. 

As one of the grounds in the appeal 
of a wrongful-death case, it was argued 
that reversible error was committed by 
the trial judge in allowing the jurors 
to take the handbook with them to the 
jury room. The judge had read the 
handbook to the prospective jurors be- 
fore the voir dire examination, but no 
objection was raised then. The appel- 
lant argued that the handbook was un- 
fortunately and improperly worded. 

Rejecting this challenge, the Illinois 
Appellate Court for the Third District 
declared the objections to the hand 
book’s contents were without merit. It 
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noted that the Judicial Conference, an 
official organization of the state’s trial 
ind appellate court judges established 
by rule of the Illinois Supreme Court, 
had approved the publication, and it 
said the handbook was prepared with 
great care because it was recognized 
that jurors might use it for personal 
The 


Court further pointed out that the 


reference during deliberations. 
handbook was prepared after the IlIli- 
nois Supreme Court suggested in an 
opinion that a written handbook would 
be better than haphazard oral com- 
ments. 

The Court suggested that it was not 
“consonant with the better practice” to 
distribute the handbook to the jury 
with the instructions, but that since it 
was proper to distribute it to all pro- 
spective jurors when called for service, 
no error arose from the procedure in 
this case. 


(Gordon v. Farmer City Cheese Com- 
pany, Appellate Court of Illinois, Third 
District, September 6, 1961. Roeth, J., 
32 Ill. App. 2d 85, 177 N.E. 2d 18.) 


Unauthorized Practice... 
everyone in the act 
In Missouri a union official who han- 


dled 


and in Vermont a hardware merchant 


workmen’s compensation cases 
turned debt-pooler have been found in 
contempt of court for the unauthorized 
practice of law. 

The Supreme Court of Missouri held 
the union official in contempt of court, 
fined him $250 and enjoined him from 
further activity. He was vice president 
of the St. Louis Labor Council, but he 
was on the payroll of the United Fund 
as the Council’s “community services 
representative”. Various locals, how- 
ever, paid the expense of maintaining 
his office, which was designated as the 
Center”. While the 


evidence of his activities regarding 


“Union Referral 
representation of persors in workmen’s 
compensation and unemployment com- 


pensation claims was clear, he sought, 








among other grounds, to exculpate his 
activities on the basis that he appeared 
only at preliminary conferences and 
did not represent persons before the 
administrative boards. 

Turning down this and other argu- 
ments, the Court affirmed the report of 
its commissioner and ruled that the re- 
spondent was engaged in the practice 
of law, whether that concept be taken 
as defined by Missouri statute or by 
any sound independent evaluation. “He 
has long engaged in the business of, 
and has held himself out as being capa- 
ble of, advising members of the public 
as to their rights under the Workmen’s 
the 
“including the evaluation of 


Compensation Law”, Court de- 
clared, 
their claims, legally and otherwise, 
and he has regularly negotiated and 
brought about, through his advocacy, 
compromise settlements of a multitude 
of such claims. This can be nothing 
more than the practice of law” [Court’s 
italics]. The Court added that a “hold- 
ing out” can be accomplished by a 
series of acts as well as by words or 
writing. 

Although the statutory definition of 
unauthorized practice was not involved 
since there was no charge of violation 
of the statute, the Court nevertheless 
pointed out that the respondent’s ac- 
tivities were for consideration—one of 
the elements of the statute’s definition 
—because he would not have received 
his salary as “community services rep- 
resentative”, which permitted him to 
carry on his activities, unless he had 
been designated to the position by the 
Labor Council. 

The Court rejected two other major 
thrusts by the respondent. One was 
that the definition of the “practice of 
law” cannot be permitted to become 
static in a changing and more complex 
and that 


society laymen 


must appear 
of necessity as experts before many 
officials and boards. But. the Court 


answered, “[t]hese developments 


have not relieved or deprived this 
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Court of its inherent duty and power 
to determine what is and what is not 
the practice of law. ... If we should 
relegate any portion of the practice of 
law to laymen on the theory that they 
are qualified as ‘experts—-who, may 
we ask, would determine their qualifi- 
cations and integrity?” 

The other major argument the Court 
dismissed was that a double standard 
was being established because in Lib- 
erty Mutual Insurance Company Vv. 
Jones, 344 Mo. 932, 130 S.W. 2d 945, 
the Court had permitted a lay adjuster 
to appear at workmen’s compensation 
The Court, 
however, pointed out substantial dis- 


“informal conferences”. 
tinctions, including third-party repre- 
sentation and “holding out”. 


(Hoffmeister v. Tod, Supreme Court of 
Missouri, September 11, 1961, Eager, J., 
349 S.W. 2d 5.) 


In the Vermont case, an original 
proceeding in the Supreme Court of 
that state on a presentment filed by 
the attorney general, the respondent 
ran a hardware store but handled 
several debt-pooling arrangements at 
a fee of 15 per cent. Vermont has 
neither a statute prohibiting nor licens- 
ing debt-pooling, sometime called debt 
adjustment or debt proration. 

The Court declared “that there is a 
strong likelihood of legal services or 
advice being involved where debtors 
find themselves in financial difficulties 

and then seek assistance from a 
debt pooler”, but it said it would pre- 
fer to pass on each case on its facts 
rather than unqualifiedly to label debt- 
pooling as unauthorized practice of 
law. Turning to its case, the Court had 
no difficulty finding the respondent’s 
activities, which included advice con- 
cerning bankruptcy and the taking of 
from the debtors, 


promissory notes 


were the practice of law. 


(In re Pilini, Supreme Court of Ver- 
mont, September 5, 1961, Shangraw, J., 


173 A. 2d 828.) 
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The American Bar Association’s 
Board of Governors, at its October 
26-27 meeting, recommended approval 
of By-Law changes enacted by the 
Junior Bar Conference at the St. Louis 
Annual Meeting. These changes will 
not take effect until approved by the 
American Bar Association House of 
Delegates at its midwinter meeting in 
Chicago in February. 

Two of the proposed changes deal 
with Article I] of the By-Laws and 
provide for a clarification of age limi- 
tations on membership and a clarifica- 
tion of membership voting rights. 

An important proposed substantive 
change in Article III provides for auto- 
matic succession by the Vice Chairman 
of the Conference to the office of Chair- 
man. This change was deemed desira- 
ble in order to provide for greater con- 
tinuity of leadership within the Con- 
ference and to allow the new Chairman 
adequate time for planning his pro- 
gram for the Conference prior to as- 
suming office. 

Another proposed amendment relates 
to Article V of the By-Laws and is to 
the effect that the Speaker of the Con- 
ference Assembly will be a member of 
the Executive Council of the Junior 
Bar Conference. 


Section Chairmen’s Meeting 
Kenneth J. Burns, Jr., of Chicago, 
and John G. Weinmann, of New Or- 
leans, Junior Bar Conference Chairman 
and Secretary, respectively, attended 
the Section Chairmen’s meeting in 
Chicago, October 21 and 22, at which 
matters of interest to all Association 
Sections were discussed. James R. 
Stoner, of Washington, D. C., Vice 
Chairman, missed the meeting after be- 
ing delayed by heavy snowfall in Beck- 
ley, West Virginia, where he had rep- 
resented the Junior Bar Conference at 


1216 American Bar Association Journal 


the annual meeting of the Junior Bar 
Section, West Virginia State Bar. 


Junior Bar Activities 
Around the Country 

The Junior Bar Committee of the 
St. Louis Bar 
nounced the results of a recently con- 


Association has an- 


ducted will-drafting contest for the 
senior students of the law schools of 
Washington University and St. Louis 
University. The prizes, totaling $175, 
were provided by a St. Louis trust 
company; and first prize of $100 was 
awarded to Ralph L. Claypool of St. 
Louis University School of Law. The 
Committee also presents a radio pro- 
gram entitled “Progress St. Louis”. It 
is presented on alternate Mondays at 
7:45 p.m. and has recently had pro- 
grams concerning communism. Two 
recent topics were: “Influence of Inter- 
national Communism in Latin America, 
Particularly in British Guiana” and 
“Should Communists Be Permitted To 
Teach at Universities?” 

On October 


monthly meeting of the Cleveland Bar 


1l, at the opening 


Association, William Hecker, President 
of the Cleveland group, formally pre- 
sented the Award of Progress to Wil- 
liam W. 


Junior Bar Committee of the Cleveland 


Falsgraf, President of the 


Bar Association. The award was won 
by the Committee in the Conference’s 
Awards of Achievement Competition 
at the St. Louis annual meeting. Rear 
Admiral William C. Mott, Judge Ad- 
vocate General of the Navy and adviser 
of the Junior Bar Conference Commit- 
tee on Military Services, was the speak- 
er at the Cleveland meeting and dis- 
cussed “A Lawyer Looks at Commu- 
nism”. 

The Junior Bar Conference of the 
Tennessee Bar Association, headed by 


William R. Willis, Jr.. of Nashville, 


Tennessee, held a “Bridge-the-Gap” 
seminar for forty newly admitted 
members of the Bar on September 7, 
8 and 9 in Nashville. The lecturers, 
outstanding young Tennessee lawyers, 
covered nine subjects which were felt 
to be the most fundamental to the be- 
ginning practitioner. The outline form 
was used, and the program was en- 
hanced by guide material furnished by 
the Junior Bar Section of The Florida 
Bar. 


contributed $1,000 toward the expenses 


The Tennessee Bar Association 
of the seminar. 

The Memphis and Shelby County 
Junior Bar Association of the Tennes- 
see Bar Association recently held a 
seminar for new members of the Bar. 
The one-day seminar covered local 
procedural problems in an attempt to 
alleviate some of the problems which 
face new practitioners. A tour of clerks’ 
offices of the various courts was con- 
ducted and each clerk explained the 
use of the various dockets, the method 
of filing lawsuits and motions, etc. 
The verbal instructions were supple- 
mented with a mimeographed outline 
containing the rules and customs of 
procedure of the various courts of the 
county, The President of the Memphis 
group is Leo Bearman, Jr. 

The Junior Bar Section of the Ar- 
kansas Junior Bar also held a two-day 
“Bridge-the-Gap” seminar, modifying 
the program used in some states so as 
to include younger lawyers as well as 
recent law school graduates. The semi- 
nar staff included Robert V. Light, 
of Little Rock, C. R. Warner, Jr., of 
Fort Smith, and Ronald A. May, of 
Little Rock, all of whom have been 
active in the work of the Conference. 

One of the most active committees of 
the Junior Bar Section in the District 
of Columbia is the International Hos- 
pitality Committee headed by Chair- 
man Gilbert B. Lessenco. The Commit- 
tee, with twenty official members and 
ninety volunteers, works in conjunc- 
tion with the State Department in in- 
troducing foreign lawyers and their 
wives to the United States. The visitors 
are taken on tours of the courts and 
Washington law offices, and entertained 
in the homes of Junior Bar members. 
It is hoped that this will give the 
visitors a broad picture of both our 
government and the courts, as well as 
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the non-professional life of young 
American practitioners. 

During the month of October, six- 
teen West German lawyers were guests 
during a week-long orientation pro- 
gram, “An Introduction to the United 
States”. 


ceived hospitality during October, in- 


In all, fifty such visitors re- 


cluding twenty-nine Swiss lawyers who 
toured the United States Supreme Court 
with dinner in the 


and concluded 


homes of Junior Bar members. 


Chairman’s Travels 

During the past several months, 
Chairman Burns has traveled exten- 
sively in connection with Conference 
affairs. In September, he attended the 
Canadian Bar Association Annual 
Meeting and participated in the Junior 
Bar Section He at- 
tended meetings in Seattle, Washing- 


activities. also 


ton, in September, and in Kansas City, 


Missouri, in early October. It was the 
first annual meeting for the Junior Bar 
Committee of the Washington State 
Bar Association, which has recently 
affliated with the Conference. Chair- 
man Burns presented Certificates of 
Affiliation to the Spokane County Bar- 
rister Council and the Washington 
Junior Bar Committee. In Kansas City, 
he presented an Award of Achieve- 
ment plaque to the Junior Section of 
the Lawyers’ of Kansas 
City the 
Junior Bar of the Year in Cities under 
500,000”. 


Association 


yroclaiming it as “Local 
D5 


Report to Locals and Confer- 
ence Directory Are Published 

This year’s editions of the above two 
publications were published in mid- 
November. The Report describes the 
Conference’s St. Louis annual meeting 
and the Directory includes information 
about the Conference, the names of its 
officers and of the advisers of Confer- 
ence committees, as well as those of 
other members of the official family. 
Inasmuch as there are approximately 
1,000 committee members this year, 
space did not permit the listing of 
members. 


Our Younger Lawyers 
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AND ARGUING 
FEDERAL APPEALS 


Just Published. The 


com- 
plete, up-to-date revision of 
Mr. Wiener’s earlier book, 


Effective Appellate Advocacy, 
is an exhaustive treatise on 
specific aids to the art of 
advocacy in federal appellate 
courts. Its precepts and sug- 
gestions are also fully ap- 
| plicable to appeals in state 
courts. Contains a table of 
cases cited and a topical in- 
dex. By FrepericK BeRNays 
Wiener. 506 pp., $11.75. 
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ANNOUNCEMENT of the 


1962 ROSS ESSAY CONTEST 


Conducted by the 


American Bar Association 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: On or before April 2, 1962. 
Three Thousand Five Hundred Dollars. 


Subject to Be Discussed: 
THE DISPOSITION OF PERSONAL 


INJURY LITIGATI 


The contest will be open to all members of the Association in good standing, including 
new members elected prior to March 1 
Board of Governors 


annual dues to the Association for the current fiscal year in which the essay is to be 


1962 (except 


officers and employees of the Association 


No essay will be accepted unless prepared for this contest and not previously published 
Each entryman will be required to assign to the Association all right, title and interest in 
the essay submitted. 


All necessary instructions and complete information with respect to number of words, 
number of copies, footnotes, citations, and means of identification, may be secured upon 


ROSS ESSAY CONTEST 


AMERICAN BAR ASSOCIATION, 1155 E. Sixtieth St., Chicago 37, Ill. 


revious winners, 
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Taxation of Prepaid Receipts—Ambiguity of Supreme Court 
Decision in American Automobile Association v. United 
States Expected to Cause Further Confusion 


By Johannes R. Krahmer, Washington, D. C. 


On June 19, 1961, the Supreme 
Court by a 5-to-4 vote held in Ameri- 
can Automobile Asseciation v. United 
States! that a membership club on the 
accrual dues 
throughout each taxable year, could 


basis, which received 
not defer the reporting of those re- 
ceipts in gross income for federal in- 
come tax purposes on a pro rata 
monthly basis over the period of the 
membership. On a broader level, the 
issue in the case was whether an 
accrual basis taxpayer could report 
prepaid receipts” for federal tax pur- 
poses in accordance with sound com- 
mercial accounting practices. The pur- 
pose of this note is not to evaluate the 
correctness of the decision,* but rather 
to examine whether or not the majority 
opinion has provided a satisfactory 
basis for the resolution of the broad 
issue in the case. 

A brief background of the case is an 
essential prerequisite to an answer to 
this inquiry. Prior to the decision the 
question as to whether or not the in- 
come tax reporting of prepaid receipt 
items for accrual basis taxpayers could 
be deferred in accordance with com- 
mercial accounting practices was the 
subject of much controversy. The con- 
troversy stemmed in large part from 
the ambiguous decision rendered by 
the Supreme Court in 1957 in Auto- 
mobile Club of Michigan v. Commis- 
sioner.* There the taxpayer attempted 
to use a system of deferral of member- 
ship dues receipts on a pro rata month- 
ly basis identical with that used by the 
taxpayer in American Automobile As- 
sociation. The Supreme Court held, 
with three dissents, that the method of 
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deferral was “purely artificial”. Some 
lower courts thought the Supreme 
Court meant to lay down a rule of law 
that any method of postponing recog- 
nition of prepaid receipts was per se 
artificial, and hence unacceptable, for 
federal tax purposes,® while other 
courts took the view that the Supreme 
Court had merely held that the particu- 
lar method of deferral used by the 
taxpayer in the Michigan Club case, 
unsupported as it was by any account- 
ing proof, was improper, and_ that 
deferral would be permissible where 
proper accounting proof was adduced.* 

Mention should be made of the na- 
ture of the accounting proof which is 
relevant in this regard. Under com- 
mercial accounting principles, items of 
income are not recognized in gross 
income until some income-producing 
activity, usually either the rendition 
of services or the delivery of goods, 
takes place. Income recognition comes 
about by matching costs with related 
items of receipt. Where accurate match- 
ing takes place, the accounting profes- 
sion considers that income is clearly 
reflected. This means that, in order to 


1. 367 U. S. 687, 6 L. ed. 2d 1109. 

2. The term “prepaid receipts” is used rather 
than “prepaid income” because the latter term 
is technically incorrect from an accounting 
standpoint, and serves to plead the govern- 
ment’s case. See Paton, Deferred Income—A 
Misnomer, J. Accountancy 38 (September, 
1961). 

3. Prior to the decision in the case, most 
commentators had taken the view that tax re- 
porting of prepaid receipts in accordance with 
sound commercial accounting practices should 
be permissible. See Behren, Prepaid Income— 
Accounting Concepts and the Tax Law, 15 Tax 
L. Rev. 343; Krahmer, Taxation of Advance 
Receipts for Future Services, 1961 DuKxe L.. J. 
230; Note 59, Con. L. Rev. 942; Note 27, YALE 
L. J. 1425. Mr. Justice Stewart’s long and im- 
passioned dissent in American Automobile 
Association contains a most thorough analysis 
of the reasons why the case was incorrectly 
decided. 
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substantiate deferral of an item of 
receipt from an accounting standpoint, 
it must be accurately shown what costs 
pertaining to that item of receipt will 
occur in a future fiscal period. There 
are two basic accounting techniques 
available for this purpose,* both of 
which will be referred to under the 
generic heading of “deferral”. 

The taxpayer’s argument in Ameri- 
can Automobile Association was based 
upon the line of decisions which in- 
terpreted the Michigan Club case as 
holding only that deferral was not 
permissible unless adequate accounting 
proof was adduced to show proper 
matching. this 
theory, the taxpayer introduced expert 


In accordance with 


accounting testimony at the trial of the 
case to the effect that its method of 
deferral on a pro rata monthly basis 
was in accordance with its cost experi- 
ence, and hence correctly reflected its 
The Court 


against the taxpayer because it inter- 


income. of Claims held 
preted the Michigan Club case as lay- 
ing down a rule of law that this method 
of deferral was impermissible for fed- 
eral tax purposes irrespective of proof 
as to its propriety for commercial ac- 
counting. The grant of certiorari was a 
welcome surprise for the tax bar, since 
it indicated that the conflict in inter- 
preting the Michigan Club case would 
be finally resolved. 

From this background of the case, it 
is apparent that the Supreme Court 
could have decided American Automo- 
bile 


grounds. On the one hand, the Court 


Association on either of two 
could have held that the right of the 
taxpayer to defer recognition of its 
prepaid receipts was dependent upon 
its ability to prove that accurate match- 


ing of costs with related items of re- 





~ 4. 353 U.S. 180. 

5. 353 U.S. at 189. 

6. American Automobile Association v 
United States, 181 F. Supp. 255 (Ct. Cl., 1960); 
Streight Radio and Television, Inc. v. Commis- 
sioner, 280 F. 2d 883 (7th Cir., 1960); Auto- 
mobile Club of New York, Inc., 32 T. C. 906 
(1959). 


7. Bressner Radio, Inc. v. Commissioner, 267 
F. 2d 520 (2d Cir. 1959): Bay Shore Gardens 
Inc. v. Commissioner, 267 F. 2d 55 (2d Cir 
1959): Schlude v. Commissioner, 283 F. 2d 234 
(8th Cir., 1960). 

8. One technique is the deferral of the re- 
ceipt technique (used in both the Michigan 
Club and American Automobile Association 
cases). The other is the accrual of an expense 
reserve technique. Both techniques achieve 
the “matching” goal, although the scope of 
operation and practical effect differ somewhat 
See Krahmer, op. cit. supra at 236-238. 
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ceipt was achieved under its method. 
This ground would have made the ex- 
pert accounting testimony relevant, but 
would not have required a decision 
either in favor of the taxpayer or the 
This 


would have opened the door for other 


Government. basis of decision 
taxpayers to adduce the necessary quan- 
tum of proof as to their particular 
deferral method. On the other hand, 
the Court could have laid down a rule 
of law stating that deferral was not 
permissible, except for certain privi- 
(about 
which more will be said), thus render- 


leged categories of receipts 


ing taxpayer’s expert accounting testi- 


mony meaningless. A per curiam 
affirmance would almost have sufficed 
Either 


ground of decision would have clarified 


to decide the case on this basis. 


the law in this area, although the 
former would have unquestionably 
spurred further litigation. Unfortunate- 
ly. the majority opinion discussed both 
grounds, the one course likely to cause 
further confusion. 

After an admirably clear statement 
of the facts and issue of the case, the 
substantive portion of the majority 
opinion begins by applying the “purely 
irtificial” phrase used to characterize 
the deferral method used in the Michi- 
gan Club case to the method at bar. 
[he opinion finds taxpayer’s method 


“pyurely artificial” because the account- 


ig proof adduced showed that match- 
ing was done on a group or pool basis 
rather than on an individual member- 
] 


ship basis,” even though it was proved 


hat average costs were reasonably con- 
stant.!° The opinion further points out 


that the two cases permitting deferral 


= 


tich were held distinguishable in 


— 


ichigan Club were still distinguish- 


le.!! This portion of the opinion 


dicates that the first of the previously 


entioned grounds of decision was 


ing relied upon. However, the opin- 


n then goes on to state that, in any 





On billboards, bus posters, car cards and 
in many other media, Braille Institute 
urges, “See Your Attorney.” 
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event, the legislative history surround- 
ing the area showed congressional in- 
tent to deny the right of deferral to 
this taxpayer. This latter portion of the 
opinion indicates reliance upon the 
second ground. 

The 


whether the second ground in and of 


question which emerges is 
itself mustered the necessary five votes, 
so that a broad rule of law was laid 
down by a majority of the Court. In 
other words, would the decision have 
been the same even if the taxpayer 
had been able to prove an exact match- 
ing of costs and receipts on an indi- 
vidual transaction basis? Unless this 
question is clearly answerable in the 
affirmative, an open invitation to fur- 
ther litigation is extended. 

Did the Supreme Court intend to 
leave the issue open for future litiga- 
Probably 


that certiorari would have been granted 


tion?!* 


not. It is unlikely 


on a purely factual question in the 
federal income tax area. The majority 
stated that 
granted to resolve the conflict between 
Radio the Court of 


Claims decision helow. Assuming that 


opinion certiorari was 


Bressner and 
certiorari was granted on the broad 
legal issue, it should be presumed that 
the that 


Also the Court’s summary disposition 


case was decided on basis. 
of factually similar cases which came 
to the Court on petitions for certiorari 
at approximately the same time indi- 
cates the Court was painting with a 
the Schlude 


which permitted a dancing school to 


broad brush. In case, 
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defer the contract price for future 
lessons, certiorari was granted and the 
case remanded in the light of the Amer- 
ican Automobile Association opinion,'* 
and similar action was taken in Com- 
missioner V. Milwaukee & Suburban 
Transport Corp.,'* in which a public 
transportation company was allowed 
by the Seventh Circuit to accrue a 
reserve against income for estimated 
personal injury and property damage 
claims. Certiorari was not granted in 
the Streight Radio case in which a TV 
dealer was denied deferral with respect 
to that portion of the sales price of 
TV sets attributable to 


pated sery ice fees. 15 


future antici- 
Furthermore, Mr. 
Justice Stewart’s dissent assumes that 
the majority decision was on the broad 
ground, and addresses his entire argu- 
ment thereto. 

However, it is at least arguable that 
reliance was placed by at least some 
the 


taxpayer’s inability to show transac- 


members of the majority upon 





9. The majority opinion singled out a por- 
tion of the taxpayer's expert accounting testi- 
mony which was not expressly considered by 
the court below and which was not relied upon 
in either party's briefs 

10. Finding of Fact No. 31 of the Commis- 
sioner of the Court of Claims 

11. Beacon Publishing Co. v. Commissioner, 
218 F. 2d 697 (10th Cir. 1955) and Schuessler 
v. Commissioner, 230 F. 2d 722 (5th Cir., 1956). 

12. The question is no longer of relevance to 
membership organizations such as taxpayer in 
American Automobile Association. Public Law 
87-109 was enacted approximately one month 
after the decision adding new Section 456 to the 
Internal Revenue Code of 1954, which permits 
deferral of prepaid dues receipts ratably over 
the period of membership. 

13. 367 U. S. 687, 6 L. ed. 2d 1248 (1961). 

14. 283 F. 2d 279 (7th Cir. 1960), cert. granted 
and remanded, 367 U. S. 906, 6 L. ed. 2d 1249 
(1961). 

15. 6 L. ed. 2d 1256 (1961). 
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2-60 
tional matching. Certainly there was 
no reason for any discussion of the 
taxpayer's accounting proof if the 
Court adopting the 
ground. Whereas lower courts often 


were broader 
quite properly base their decisions on 
that either 
ground can be the basis for affirmance, 


alternative grounds so 


this consideration does not apply to 
Why should the 
highest court in the land indulge in 


the Supreme Court. 


the futile exercise of belaboring the 
obvious point that a large automobile 
club’s costs of serving each individual 
member are not identical from month 
to month unless there is some pur- 
pose for doing so? Further, the per- 
of the 
would 
have been totally unnecessary under a 


petuation of the distinction 


Beacon and Schuessler cases 
broad ground of decision. Finally, the 
majority opinion did not discuss the 
correctness of the highly persuasive 
Bressner Radio decision, although the 
conflict between Bressner and the Court 


of Claims 


posedly the basis for certiorari. 


decision below was sup- 

Whereas the preferable view from a 
purely analytical standpoint appears 
to be that the Supreme Court intended 
to lay down a rule of law which would 
end the controversy in this area, it is 


doubtful whether this objective has 





NOTICE 


The Board of Governors of the Oregon 
State Bar has appointed a screening com- 
mittee to solicit and interview applicants 
for two newly created positions on the 
staff of the Oregon State Bar. 

The Board has authorized the employ- 
ment of a member of the Bar as full-time 
paid COUNSEL, to work primarily on un- 
authorized practice and disciplinary mat- 
ters, at a starting salary of $7,200 per 
annum. 

It has also authorized the full time 
employment of a DIRECTOR OF ACTIV- 
ITIES, who will be Continuing Legal Edu- 
cation Administrator, Staff Public Service 
and Information Director, Editor of the 
Oregon State Bar Bulletin and Economics 
of Law Practice Administrator. His start- 
ing salary will also be $7,200 per annum. 

Both employees will work in the office, 
and under the supervision, of the Sec- 
retary; and both positions will be career 
opportunities. Members of the Bar are 
encouraged to make application for either 
or both of the positions or to recommend 
others who appear to be qualified and 
available. 

Applications, in letter form, with biographical 
and other data, should be submitted promptly to 
John H. Holloway, Secretary of the Oregon State 
Bar, 622 Pittock Block, Portland 5, Oregon 
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been as fully realized as might have 
been done if taxpayer’s accounting 
It is 
believed that some courts will be con- 


proof had not been discussed. 


strained to interpret American Auto- 
mobile thus 
leaving it open for taxpayers in dif- 
ferent factual circumstances to show 


Association narrowly, 


by accounting proof that their par- 
ticular system of deferral achieves ac- 
curate matching and thus clearly re- 
flects income for federal tax purposes. 
There are several factors which will 
First, 
there is some feeling that American 


pull courts in this direction. 


Automobile Association was incorrectly 


decided, so that any opportunity to 
distinguish the decision should be 
utilized to the fullest extent. Mr. Jus- 
tice Stewart’s dissent expresses the 
sentiments of many practitioners quite 
completely, so that it is unnecessary to 
restate those arguments. Another con- 
sideration favoring narrow interpreta- 
tion is a natural reaction against the 
wide 


sioner 


discretion which the Commis- 
of Internal Revenue would be 
accorded if a broad interpretation were 


The 


exercises broad authority in determin- 


adopted. Commissioner already 


ing which categories of prepaid re- 
ceipts are to be accorded preferential 
treatment. No one seriously quarrels 
with the privilege accorded prepaid 
receipts for long-term building, instal- 
lation or construction contracts,'® al- 
though there is some indication of 
displeasure at permitting the Commis- 
sioner to define the limits of the privi- 


lege without any statutory control. Less 
equanimity is present regarding the 
special status accorded prepaid cruise 
ticket receipts'? which apparently has 
been administratively extended to 
cover prepaid tickets for a variety of 
transportation modes. Beyond these 
the Tax 


Court appears to recognize a distinc- 


administrative exemptions, 


tion, in which the Commissioner has 
acquiesced, between prepaid receipts 
for future services and for goods to be 
delivered in the future, the latter cate- 
gory being permitted deferral.'* The 
natural tendency of courts (apart from 
the Tax Court) will probably be to 
rebel against extending the discretion- 
ary authority of the Commissioner any 
further. 

One manifestation of a narrow in- 
terpretation has already appeared. In 
Smith Motors, Inc. v. United States"®, 
taxpayer, an automobile dealer, sold 
which the total 
contract price contained a separate 
item for finance charges. 


used car contracts in 


These finance 
charges were subject to reduction or 
elimination in the event of prepayment 
of the principal amount. Taxpayer did 
not report the finance charges in gross 
income at the time of execution of the 


contract, but credited them to an un- 


earned finance account. As each pay- 


ment became due, whether paid or not, 
the amount attributable to the carrying 
charges was taken from the unearned 
finance account into gross income. The 
Commissioner argued that American 
Automobile Association required the 
entire contract price to be taken into 
income when the contract was signed. 
The court found that income would be 


distorted if the Commissioner’s con- 


tention were adopted, and upheld the 


taxpayer's method, 


16. Treas. Regs., §1.451-3 (1957). 


17. I. T. 2080, III-2 C. B. 48 (1924). The Com- 
missioner also accorded prepaid magazine sub- 
scription receipts special status before a change 
in position resulted in the enactment of Section 
455 of the 1954 Code. I. T. 3369, 1940-1 C. B. 46 


18. Veenstra & DeHaan Coal Co., 11 T. C. 964 
(1948), acq. 1949-1 C. B. 4; Woodlawn Park 
Cemetery Co., 16 T. C. 1067 (1951), acq. 1951-2 
C. B. 4. Cf. Harrold v. Commissioner, 192 F. 2d 
1002 (4th Cir. 1951), reversing 16 T. C. 134 
(1951). In one instance the Commissioner was 
actually arguing that income was not to be 
recognized until title to goods delivered passed 
even though taxpayer had billed its customers 
and segregated the goods. The Tax Court upheld 
the Commissioner, but the Ninth Circuit re- 
versed. Pacific Grape Products Co. v. Commis- 
sioner, 219 F. 2d 862 (9th Cir. 1955), reversing 
17 T. C. 1097 (1952). 

19. (U.S.D.C. Vt. 
161-5107. 


relying upon the 
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Bressner case. American Automobile 
Association was found “clearly distin- 
guishable”, since taxpayer was not cer- 
tain to receive the entire contract price. 

The Smith Motors facts are distin- 
guishable from American Automobile 
the 


However, the facts are 


{ssociation, as district court 
pointed out. 
closely similar to those of the Schlude 
case, where, under the Commissioner’s 
determination as upheld by the Tax 
Court, the entire contract price for 
dancing lessons was required to be 


included in taxpayer’s gross income at 


Shakespeare 
Cross-Examination 


Published by the 
American Bar Association 


ry 
| HIS BOOK, a compilation of Journal articles on the 


authorship of the Shakespeare works, is now printed and 


orders are being filled. 


the time of execution of the contract 
even though the entire contract price 
might never be received. It is interest- 
ing to note that the original Supreme 
Court mandate remanding that deci- 
sion was subsequently amended by 
adding the words “for further con- 
sideration”.*" This may be in recogni- 
tion of the distinction between requir- 
ing prepaid receipts to be taken into 
gross income and requiring a contract 
price not yet received to be taken into 
If this were so, then 


gross income. 


Smith Motors could be affirmed with- 


Journal 


out deciding whether or not Ameri- 
can Automobile Association overruled 
Bressner. 

Whatever may be the ultimate dis- 
position of the unpaid contract-price- 
as-income issue, it seems likely that the 
prepaid receipt issue will reappear in 
future litigation, due in some part at 
least to the Supreme Court’s failure to 
articulate clearly its ground of decision 


in American Automobile Association. 





20. 10 U. S. Tax Week, No. 41, 1520 (October 
13, 1961). 
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Announcing 


THE EIGHTY-FIFTH ANNUAL MEETING 
AMERICAN BAR ASSOCIATION 


SAN FRANCISCO, CALIFORNIA, AUGUST 6-10, 1962 


The Fairmont Hotel has been designated Headquarters. A map showing locations of hotels, by zone, 
and a listing of hotels and existing rates (as of October 1, 1961) appears on the following pages. 


You will receive confirmation of your reservations directly from the hotel. PLEASE ADDRESS 
CHANGES OR CANCELLATION OF HOTEL RESERVATIONS TO: AMERICAN BAR 
ASSOCIATION, DEPARTMENT OF MEETINGS, 1155 East 60th STREET, CHICAGO 37, 
ILLINOIS. 


REGISTRATION FEE $25.00 — JUNIOR BAR CONFERENCE $20.00 
REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS MUST BE ACCOM- 
PANIED BY PAYMENT OF THE ANNUAL MEETING REGISTRATION FEE. This fee is 
NOT a deposit on hotel accommodations, but is used to help defray expenses for services rendered 
in connection with the meeting. The Board of Governors solicits your co-operation in thus facilitat- 
ing the handling of the registration fee and in partially defraying the increasing expense of the Annual 
Meeting. Registrations will be subject to cancellation only if notice of inability to attend is received 
prior to July 13, 1962, thereby entitling the registrant to a refund of his fee. 





The Board of Governors voted that the following directive should control 
hotel reservations in San Francisco: 
“The major hotels in San Francisco can commit only half the number of 
sleeping rooms normally assigned to the Association. The Meetings Depart- 
ment is therefore instructed to announce to the members that a member 
desiring to bring his family can be provided with no more than one bed- 
room in a major downtown hotel. Any additional bedroom space that may 
be required to house families must, therefore, of necessity, be assigned in 
the smaller hotels or motels. The member may, of course, request that all 
his accommodations be assigned in the latter category, if that is his 


preference.” 











SPECIAL NOTE REGARDING REGISTRATION: 
In order to facilitate registration of members in hotels other than the headquarters hotel, the 
Board of Governors has directed the Meetings Department to set up, on a trial basis, registration 
at two additional locations. Details for carrying out this directive will be announced in future 
issues of the Journal and in the Annual Meeting Program. 


Your hotel application form appears on page 1224. Please complete and mail today. 
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Hotel 


CONTINENTAL LODGE 
HOLIDAY LODGE 
CARLTON 

RICHELIEU 

SENATE 

SENATOR 
CALIFORNIAN 


POWELL 
ROOSEVELT 
BELLEVUE 
BERESFORD 
CANTERBURY 
COMMODORE 
EL CORTEZ 
GAYLORD 
MAURICE 
MAYFLOWER 
WORTH 
HUNTINGTON 


Zone 


~UY TERR SB Prrr rr err rAKRo 


Hotel 


FAIRMONT 
(Headquarters) 


MARK HOPKINS 

CARTWRIGHT 

COLONIAL 

CHANCELLOR 

FIELDING 

FRANCISCAN 

KING GEORGE 

MANX 

PLAZA 

ST. FRANCIS 

SIR FRANCIS DRAKE 

SPAULDING 

STEWART 

BEVERLY PLAZA 

DRAKE WILTSHIRE 

SHERATON PALACE 

SUTTER 

DEL WEBB TOWNE- 
HOUSE 

SHAW 

WHITCOMB 


PICK WICK 
(Sausalito) Alta Mira 


Zone 


POS TTOZs 2255 smo D UNOS 
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Motel 


DE VILLE 
CAPRI 
CABLE 
VAN NESS 
HILTON INN 
HYATT HOUSE 
NOB HILL 
WHARF 
AUDITORIUM TRAV- 
ELODGE 
CARAVAN LODGE 
CIVIC MANOR 
OASIS 
RICHELIEU 
SAFARI 
BECKS MOTOR LODGE 
DOWNTOWN 
MART 
MISSION BELL 
BAYWOOD 
CORONET 
BAYBRIDGE 





Notice to Section Members 


To assist in requesting hotel accommodations for the Annual Meeting in San Francisco, California, listed 
below are the hotels to be used by the Sections of the Association and the dates of their council and general 


meetings: 


Administrative Law 

Antitrust Law 

Bar Activities 

Corporation, Banking and Business Law 
Criminal Law 

Family Law 

Insurance, Negligence and Compensation Law 
International and Comparative Law 
Judicial Administration 

Junior Bar Conference 

Labor Relations Law 

Legal Education and Admissions to the Bar 
Local Government Law 

Mineral and Natural Resources Law 
Patent, Trademark and Copyright Law 
Public Utility Law 

Real Property, Probate and Trust Law 


AMERICAN BAR ASSOCIATION 
1962 ANNUAL MEETING 
SAN FRANCISCO, CALIFORNIA 


August 6-10 


NAME 


Sheraton-Palace 
Sir Francis Drake 


Del Webb Townehouse 


Sheraton-Palace 
Mark Hopkins 
Bellevue 
Fairmont 

Mark Hopkins 
Fairmont 
Sheraton-Palace 
Clift 

Whitcomb 

Sir Francis Drake 
St. Francis 
Sheraton-Palace 
St. Francis 

St. Francis 

St. Francis 


(Please Print or Type) 


August 4-7 
August 4-8 
August 4-7 
August 4-8 
August 6-9 
August 5-8 
August 5-9 
August 4-7 
August 4-8 
August 2-7 
August 4-7 
August 4-7 
August 4-7 
August 5-8 
August 3-9 
August 5-8 
August 4-7 


APPLICATION FOR 
HOTEL ACCOMMODATIONS 





OFFICE ADDRESS 


CITY 





ZONE 


STATE 





Primarily interested in meetings of: 








Hotel desired (please give three chcices) : 


lst 


2d 


(Section or Affiliated Organization) 


3d 





- Please reserve the following accommodatiors: 


Single Double Bedded Twin Bedded 


For arrival 


Hour 


Parlor Suite Approximate Rate 





AM 


P.M. 


Departure 








Give full names and addresses of persons who will occupy space requested 








PLEASE RETURN WITH REGISTRATION FEE TO: 
Meetings Department, American Bar Association, 1155 East 60th Street, Chicago 37, IMlinols 


Reservation requests received after June 30, 1962, will be forwarded to the San Francisco Convention and 
Visitors Bureau for assignment. 
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HOTEL AND MOTEL ACCOMMODATIONS 
ANNUAL MEETING, SAN 


I 
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Se ee ee 
aoe” a” we” Ue Oe! ae” ean 


Hotel 
CONTINENTAL LODGE 
HOLIDAY LODGE 


CARLTON 
RICHELIEU 


ALTA MIRA 
SENATE 
SENATOR 


CALIFORNIAN 
CLIFT 

DON 

NEW DALT 
OLYMPIC 
OXFORD 
POWELL 
ROOSEVELT 


BELLEVUE 
BERESFORD 
CANTERBURY 
COMMODORE 
EL CORTEZ 
GAYLORD 
MAURICE 
MAYFLOWER 
WORTH 


FAIRMONT (Headquarters) 
HUNTINGTON 
MARK HOPKINS 


CARTWRIGHT 
COLONIAL 


CHANCELLOR 
FIELDING 
FRANCISCAN 

KING GEORGE 
MANX 

PLAZA 

ST. FRANCIS 

SIR FRANCIS DRAKE 
SPAULDING 
STEWART 


Single 


$14.50 


5.00-6.00 
7.00-12.00 


5.50-6.00 
5.50 
8.50-10.00 
14.00-23.00 
5.50 
6.00-9.50 


5.00-7.00 


12.00-17.00 
17.00-21.00 


8.00-12.00 
9.00-12.00 
7.00-8.00 
8.00-10.00 
12.00-24.00 
12.00-17.00 


6.00-8.00 
8.00-12.00 


Double 


Twin Beds 


FRANCISCO, 1962 


Parlor Suite 


Family 
Unit 





$16.50 


18.00-20.00 


6.50-7.00 
9.00-18.00 


15.00 
7.00-8.00 
6.50 


10.50-12.00 
7.00 
9.00-10.00 
7.50-11.56 
9.00-10.00 


6.00-8.00 
7.00-9.00 


11.00-14.00 
6.50-8.00 
12.00-20.00 
7.00-14.00 
10.00-14.00 
11.00 
9.00-12.50 


8.00 
21.00-35.00 


14.00-20.00 
21.00-25.00 


9.00 
12.00-15.00 


9.50 
11.00-13.00 
8.00-10.00 

10.00 
10.00-11.00 


15.00-23.00 

14.00-19.00 
7.00-9.00 

10.00-14.00 


$18.50 
18.00-22.00 


7.50-8.50 
10.00-18.00 


15.00 
9.00-15.00 


7.50 


11.00-14.00 
17.00-23.00 
8.50 
10.00-11.00 
11.00-12.50 
10.00-11.00 
7.00-9.00 
10.00-11.00 


12.00-15.00 
7.50-8.50 
14.00-20.00 
8.00-16.00 
11.00-16.00 
13.00 
10.00-13.00 
10.00 
10.00 


21.00-35.00 
15.00-25.00 
21.00-25.00 


10.00 
15.00-20.00 


10.50 
12.00-15.00 
9.00-12.06 
12.00 
11.00-12.00 
10.50-14.50 
17.00-27.00 
18.00-22.00 
8.00-10.00 
12.00-18.00 


December, 1961 


$40.00 


22.00-30.00 


22.00-25.00 


20.00-30.00 
25.00-40.00 
22.00-28.00 


19.50-20.00 


40.00-69.00 
35.00-50.00 
45.00-75.00 


15.00-20.00 


30.00-55.00 
34.00-52.00 
20.00-25.00 
28.00-35.00 
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$26.00-$28.00 


12.00-14.00 
22.00-25.00 


15.00 


10.00 


13.00-16.00 


1225 








Zone 


M 
M 
M 
M 


P 
P 


Hotel 
BEVERLY PLAZA 
DRA®XE WILTSHIRE 
SHERATON PALACE 
SUTTER 


DEL WEBB TOWNEHOUSE 
SHAW 
WHITCOMB 


PICKWICK 


Single 
10.00-11.00 
6.00-8.00 
14.00 
5.50-6.50 


8.00 


Double 
10.00-12.00 
12.00-14.00 
13.85-19.00 

7.00-10.00 


16.00 
7.50-8.50 
9.00-16.00 


10.00 


MOTEL ACCOMMODATIONS 
ANNUAL MERTING, SAN FRANCISCO, 1962 


Zone 





SH Sooo fA 


yy yy 


Z 


FP OHH 99 SO 


Motel 
DE VILLE 





CAPRI 


CABLE 
VAN NESS 


HILTON INN 
HYATT HOUSE 
NOB HILL 


WHARF 
AUDITORIUM TRAVELODGE 


CARAVAN LODGE 
CIVIC MANOR 
OASIS 

RICHELIEU 
SAFARI 


BECKS MOTOR LODGE 
DOWNTOWN 


MART 
MISSION BELL 


BAYWOOD 
CORONET 


BAY BRIDGE DOWNTOWN 
(Berkeley) CLAREMONT 
(San Mateo) VILLA 


Single 


8.50-15.50 


10.00-14.00 


8.00-10.00° 


9.00-12.00 


7,00-8.50 


7.00 
9.00-16.00 
11.00 
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Double 
14.50 


8.50-17.50 
12.00-14.00 


12.00-16.00 


12.00-16.00 
12.00-13.00 


14.50 
14.00-16.00 
18.00-20.00 
8.50-12.50 


12.50-16.00 
10.00 


12.00 


8.00 
10.00 


9.00 
13.00-20.00 
14.00 


Twin Beds 


Parlor Suite 


Family 


Unit 





11.00-13.00 
16.00 

13.85-19.00 

8.00-11.00 


18.00-22.00 
9.50 
10.00-18.00 


12.00 


Twin Beds 


22.00 
35.00-45.00 
25.00-75.00 


35.00-65.00 


20.00-60.00 


Parlor Suite 


22.00 


Family 


Unit 





16.50-20.50 
14.00-16.00 


10.50-16.50 
14.00-16.00 


13.00-18.00 
16.00-18.00 
14.00-18.00 


14.00-16.00 
14.00-20.00 


20.00 
20.00 
14.00-18.00 
18.00-20.00 
12.00-16.00 


13.50-16.00 
14.00 


14.00-16.00 


11.00 


13.00-20.00 
14.00 


36.00 
28.00-30.00 


16.50-30.50 
18.00-24.00 


22.00 


18.00-22.00 


eee 


27.50-40.00 


31.50-55.50 


20.00-24. 


14.00 


16.00 
14.00 


00 
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Comprehensive Tour Program Planned in 





Connection with the San Francisco Meeting 


Several attractive travel programs 
are being arranged in connection with 
the 85th Annual Meeting to be held at 
San Francisco, August 6-10, for the 
convenience and pleasure of American 
Bar Association members, their fami- 
lies and friends. 

The pre-meeting rail tour will depart 
from Chicago by Santa Fe streamliner 
the morning of July 29 and arrive at 
San Francisco the evening of August 5. 
The specially planned program en route 
will include visits to the Grand Canyon 
Diego, Yosemite 
Park and _ the 


Los Angeles, San 
National Monterrey 
Peninsula. 

Post-meeting Tour No. 1 will depart 
from San Francisco by streamliner 
train the afternoon of August 10 and 
arrive at Chicago the afternoon of 
August 18. The program enroute will 
include a visit to the Seattle World’s 
Fair and a highly interesting sightsee- 
ing program at Victoria, Vancouver, 
Banff Springs and Lake Louise in 
the rugged and beautiful Canadian 
Rockies. 

Post-meeting Tour No. 2 will depart 
from San Francisco by streamliner 
train for the Monterrey Peninsula, 
Yosemite National Park, Los Angeles 
and Las Vegas with appropriate enter- 
recreational 


tainment and programs 


provided en route. 


A special feature of the pre- and 
post-meeting rail tours is that they can 
be purchased individually or, if de- 
sired, they may be combined to form 
a complete round-trip inclusive tour 
program from Chicago back to 
Chicago. 

The popularity of our newest state, 
beautiful Hawaii, is being recognized 
by the offering of two attractive post- 
meeting tour programs. The seven-day 
“jet” air tour will depart from San 
Francisco the morning of August 10, 
returning to either San Francisco or 
Los Angeles the evening of August 16. 
The itinerary will include a compre- 
hensive program of events at Hono- 
lulu, also an exciting side trip to the 
garden island of Kauai. The two-week 
sea/air tour will depart from San 
Francisco the afternoon of August 10 
by the Matson Line luxury liner Lur- 
line and will return to either San Fran- 
cisco or Los Angeles by “jet” airliner 
the evening of August 22. A full pro- 
gram of interesting and rewarding 
events aboard ship as well as in the 
islands is being planned. A desirable 
feature of the Hawaiian program is 
that extended stays at Honolulu with 
specially arranged visits to the islands 
of Maui and Hawaii can be conveni- 


ently arranged for in connection with 
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either of the all air or the sea/air 
tours. Round-trip steamer voyag.s can 
also be arranged, if desired. 

Also planned is a combination air, 
sea and motor tour to Alaska which 
will include visits to such major Alas- 
kan attractions as Fairbanks, Copper 
River Valley, Columbia Glacier, An- 
chorage, Matanuska Valley, Juneau, 
Mendenhall 
Ketchikan, in addition to the outstand- 
ing 1962 Pacific-Northwest attraction, 
the Seattle World’s Fair. This tour will 


depart from San Francisco the morn- 


Glacier, Skagway and 


ing of August 10 and terminate at Van- 
couver on August 26. Because of the 


scarcity of desirable transportation 


and hotel accommodations within 
Alaska, participation in this program 
will of necessity be limited. 

Colorful descriptive material con- 
taining detailed schedules, rates and 
other helpful information is now in 
the process of preparation and will be 
available for distribution shortly. Mem- 
bers who wish to receive a copy of 
this brochure and who have not al- 
ready requested a copy, should address 
their requests to: 

W. F. Fox, Assistant Vice PRESIDENT 
AMERICAN Express COMPANY 

18 South Michigan Avenue 

Chicago 3, Illinois 










































Practicing Lawyer’s guide to the 
current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Rerroactive LEGISLATION: I 
have had many thrilling evenings in 
Brooklyn, New York, and the thoughts 
of them fill me with nostalgia: Going 
to Ebbetts Field to see the Trolley 
Dodgers lose with the late Tom Staple- 
ton, who used to get in on Luke Riley’s 
pass so that he had to walk lame like 
Luke! Consuming with Tom steamed 
soft-shell sand clams at Lundy’s in 
Sheepshead Bay! Enjoying whale steak 
under the gaslights with old Dick 
Donovan at Gage and Tollner’s, one of 
the world’s best fish houses! Alas, I 
was a serendipitist in Brooklyn and 
never knew it. "Tis as well. 

However, perhaps, my greatest pleas- 
ure as a lawyer in Brooklyn was that 
memorable late 
Frank Hogan addressed the Brooklyn 


evening when the 


Bar Association. What a great lawyer 
that fellow was! As if it were yester- 
day, I recall his vehement denuncia- 
tion of congressional action that ex- 
tended the statute of limitations so as 
to give the Government more time to 
prosecute the defendants Hogan repre- 
sented in the Teapot Dome scandal. | 
thought then and think now that con- 
gressional action of that sort is un- 
constitutional. In a criminal case it 
amounts to a bill of attainder and 
ought to be declared an ex post facto 
law, unconstitutional under Calder v. 
Bull, 3 U.S. (3 Dallas) 386. 

However, when we come to apply 
these same principles to civil cases, the 
sky is the legislative limit. Judges tell 
us limitation statutes merely affect the 
remedy and not the right. The differ- 
ence is between winning and losing. 
Blessing the loss with such semantic 
mish-mush has always been repulsive 
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to me. In my book, Campbell v. Holt, 
115 U. S. 620, and Chase Securities 
Corporation v. Donaldson, 325 U. S. 
304, which authorize legislatures to do 
this, are plain highway robbery. 

Yet in fairness, there are situations 
where the public good demands retro- 
active legislation. To me Chief Justice 
Hughes’ decision upholding the Fra- 
zier-Lemke Act in Home Building and 
Loan Association v. Blaisdell, 290 U.S. 
380 (which gave farm mortgagors 
three years to remain on their land), 
and repudiating the contrary Brandeis 
view of Louisville Joint Stock Land 
Bank v. Radford, 295 U. S. 555, was 
compelled by the depths of the 1929- 
1934 depression. For 
reasons, I have always admired the 
Brandeis dissent from Holmes in Penn- 
sylvania Coal v. Mahon, 260 U. S. 393. 


There, you remember, Pennsylvania 


humanitarian 


tried in vain (without paying for it) 
to prevent the mining of pillars of coal 
needed to support land above. And, of 
course, Tim Pfeiffer, H. Struve Hensel 
and I approved the retroactive depriva- 
tion of the rights of landlords to future 
rent in Kuehner v. Irving Trust Co., 
299 U. S. 445. 

My point in all this is to confuse 
and excite you into reading “The Su- 
preme Court and the Constitutionality 
of Retroactive Legislation” by Profes- 
sor Charles B. Hochman, written while 
he was a Teaching Fellow at Stanford 
Law School and published in the Feb- 
ruary, 1960, Harvard Law Review 
(Vol. 692-737; Gannett 
House, Cambridge 36, Massachusetts. 
$2.00). 


Professor Hochman does a brilliant 


73, pages 


job in collecting and analyzing the 





cases I have mentioned and many an- 
other. Any lawyer with a retroactive 
legislation problem simply must con- 
sult him. I wish I could say he has the 
answers. He has some but, as I read 
him, the answer in almost every case 
is to litigate until you get it. The law 
is what the last court says it is and the 
rule seems to be that all retroactive 
legislation, especially changes in the 
statute of limitations, are constitution- 
al. Professor Hochman convinces me 
it’s just like hearsay. All hearsay is 
competent except a little bit. He has 
done his best to make sense out of the 
that 
Sargasso Sea out of the law in this 
field. 


his study is a boon to our profession. 


many senseless cases make a 


He deserves “A” for effort and 


Mr. JUSTICE DAVID JOSIAH 
BREWER: In Albany there is a great 
judge, Mr. Justice Francis Bergan, and 
he has that flair for writing historical 
monographs that are delightful. In this 
he resembles my favorite historian of 
the Supreme Court of the United States, 
Mr. Justice Harold Burton, many of 
whose pieces have appeared in this 
Journal. That’s another reason why | 
like him. 

In the manner of Burton, J., Bergan, 
J., writes “Mr. Justice Brewer: Per- 
spective of a Century” in the June, 
1961, Albany Law Review (Vol. 25, 
No. 2, pages 191-202; $1.50, Albany, 
New York). Brewer was born in 1837 
in Smyrna, Turkey, where his father 
was a missionary, established the first 
newspaper in Smyrna and was the first 
to introduce European education into 
the Turkish Empire (page 194). His 
mother was a Field, sister of David 
Dudley, Stephen and Cyrus, who built 
the first trans-Atlantic cable. 

After attending Wesleyan and Yale 
in 1856, he entered the law office of 
David Dudley Field and then entered 
Albany Law School from which he was 
1858. He 


Leavenworth, Kansas, and came to the 


graduated in settled in 


Court to serve with his uncle, Stephen, 
1899. 


on the Court was Chief 


down to However, his great- 
est friend 
Justice Fuller, who died a few months 


1910. Mr. 


burned Fuller 


after Brewer in Justice 


Burton has into our 
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FAMOUS FOR 


154 NASSAU STREET 
NEW YORK 38, N.Y. 
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memory by telling us that since the 
reign of Chief Justice Fuller the Jus- 
tices shake hands before each confer- 
ence and before each court appearance. 
The handshakes are thirty-six in num- 
ber and “they say” that even Justices 
(like Brandeis and McReynolds) who 
did not speak, shook hands. 

Although he 
Bergan’s 


needs none, Justice 


excuse for writing about 
Brewer was the fact that thirty-six 
years ago, in June, 1904, he came back 
to Albany Law School to make the 
commencement address. I am not sure 
| should have wanted to hear it. Jus- 
tice Bergan tells us Holmes had this to 


say about Brewer’s speech-making: 


He was a very pleasant man in pri- 
vate, but he had the itch for public 
speaking and writing and made me 
shudder many times. I had to remind 
myself that one should not allow taste 
to blind one to great qualities, as it is 
apt to. I have heard him speak in 
public with a curious bitterness about 
some of the decisions of his brethren 
that he disagreed with. 


As Mr. Justice Bergan reviews the 


decisions of Brewer, you see what 
Holmes means, because they seem to 
have seldom agreed. Yet, someone is 
fond of telling us how broadminded 
Brewer was about criticism of Court 
decisions and procedures. No matter. 
| never believed them anyway. The 


Justices are still human, even though, 


as Thurman Arnold says, “not all 
Judges wear their beards on _ the 


outside” (foreword, by Mr. Justice 
Douglas, St. Patrick’s Day, 1961, to 
Selections from the Letters and Legal 
Papers of Thurman Arnold, privately 
printed by Mr. Arnold’s partners for 
his seventieth birthday). 


mn 
| URBARY RIGHTS: At Corrawal- 


len, seven miles from Killegar in 


County Leitrim, Irish Free State, there 


is a 300-acre bog owned by John 
Godley, the Lord Kilbracken of Kil- 
legar. In checking his taxes, his Lord- 
ship discovered that he paid 34 shill- 
ings on it per year. This prompted him 
to look at it, only to discover that the 
citizens of the community were cutting 
turf upon it. In case you do not know, 
“turf” is a layer of primeval forest, 
15 to 20 feet deep, and is used for fuel. 
Americans know it as “peat” burned 
under good bourbon whiskey so that 
the smoke will flavor it and make it 
Scotch. 

\ frugal man, Lord Kilbracken hur- 
ried to his solicitor to see if he could 
stop the turf-cutting on his bog. He 
was advised an ancestor had sold the 
turbary rights in the eighteen sixties to 
the town and there was nothing he 
could do about it. The solicitor did not 
know my Lord. His Grace at once 
wrote a delightful piece in the New 
(Vol. 32, No. 52, 
February 16, 1957) offering to sell to 
little bit 
five cents the square yard, exclusive 


Yorker yage 85, 
pag 


Americans a of Ireland at 
of turbary rights. 

Seeing the New Yorker article, 
Lester A. Pratt, of Washington, D. C., 
wrote his Lordship for $25.00 worth 
for his nephew, Leighton Pratt, mar- 
ried to a daughter of a Scottish Baron 
and then a graduate student at Trinity 
College, Dublin. Pratt wanted “a suf- 
ficient quantity of land on which my 
nephew could build a home and start 
sending down some roots”. 

In due course, his Nibs, the Lord 
of Killegar, sent the deed and an item- 
bill 


Cookham, Cheatem, Argue and Phibbs, 


ized from his solicitors, Messrs. 
totalling $4.15. Two of the items were 


the following: 
October 22, 1958 
To perusing letter of Lester 
Pratt to make sure there 


was no catch in it.......6s 8d 
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December 1, 1958 
To carrying said letter round 
in my pocket for forty days 
trying to get round to an- 


i gsi ic ae 


After deducting the bill of his solici- 


swer it 


tors and giving 33 square yards “by 
way of a Luck Penny”, the deed of his 
Lordship was for 450 square yards. 
Nevertheless, the bill of the solicitors 
so disturbed Lester Pratt that he made 
the mistake of consulting my friend, 
Stanley Suydam (the name is Dutch 
and means South of the Dike). Stanley, 
in turn, sought advice from another 
lawyer, H. Crane Miller. You know 
lawyers come in pairs like Topsies in 
Uncle Tom’s Cabin. 


has now written a long letter to Stan- 


Miller, in turn, 


ley Suydam ai his present address in 
the Philippines (care of Commander, 
U.S. Naval Forces, Philippine Islands, 
Sangley Point, The Philippines). Omit- 
ting the bulk of it, Miller encloses a 
bill for $100.00 and concludes: 


It does not appear from the papers 
that the purchasers’ privilege of seren- 
dipity has been extinguished by the 
retention of the turbary rights by the 
transferor. 


In case you are as uneducated as 
I was, “serendipity” is the gift of find- 
ing something unexpectedly agreeable. 
Webster’s New International Diction- 
ary (1960, Unabridged, page 22384, 
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C. & G. Merriam Company, Spring- 
field, Mass.) states that Walpole coined 
the word in his tale, Three Princes of 
Serendip. This is true, but when you 
come to look it up, you will find that 
it is not a book but is supposed to be 
one of many yarns in a series of books, 
entitled Letters to Man, published by 
Horace Walpole in January, 1754. I 
have the books and can’t find the word 
or the Princes either. 

Crane Miller knows the word be- 
cause his father takes off every now 
and then from Manchester, Connecti- 
cut, with a group of Serendipitists who 
get their unexpected pleasure by taking 
fish from New England’s depleted 
waters. I think I know serendipity 
from eating and drinking once a month 
in Washington, D. C., with Admiral 
vom Baur and the Milkweed Marching 
and Chowder Society. 

Examination of the deed from Kil- 
bracken of Killegar indicates that his 
Lordship deeded his Corrawallen bog 


land, 


Provided always, that the said Leigh- 
ton Pratt, Junior, Esquire, and his 
wife Mrs. Jean Pratt . . . must within 
the next ninety-nine years choose . . . 
those particular square yards, being 
contiguous and not extending more 
than thirty-five yards in any one direc- 
tion which they especially desire, the 
property otherwise reverting to the 
vendor or his heir. 





To achieve his purpose and send 
those roots of his nephew down into 
the auld sod, all Pratt has to do now, 
is to fly to Ireland with his lawyers, 
Suydam and Crane Miller, meet on 
Corrawallen bog with the Lord Kil- 
bracken and his distinguished solici- 
tors, and have Leighton and Jean 
Pratt then and there choose their 450 
square yards of choice bog, “exclusive 
of turbary rights”. 

In all this I see no serendipity. 

How can the younger Pratts put 
down their roots in 450 square yards 
of bog, without disturbing the turf 
above which they do not own? 

When, after years of delay and many 
more lawyers’ bills, Lester Pratt as- 
sembles his cast on Corrawallen bog 
to choose the deeded land, can’t you 
see the Irish Free State’s equivalent of 
the Black and Tans arresting the whole 
crew for trespassing on the town’s 
turf? 


Coun CORRESPONDENCE: My 
good friend, Commander David Bolton, 
Navy Staff Judge Advocate at Atsugi, 
Japan, writes: 


My duties in Japan have kept me 
practically incommunicado, but I have 
retained a sense of personal contact 
with you through your excellent “Prac- 
ticing Lawyer’s Guide” in the Ameri- 
can Bar Association Journal. On page 
932 of the September issue, you struck 
a resonant chord which, in its vibra- 
tions, produced the instant letter. 

You referred to a legal gem which, 
in its title, uses the word “floccinaucini- 
hilipilification”. This is a choice word 
with peculiar merit, and I fear that the 
definition appearing in the Oxford dic- 
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tionary falls short of doing the word 
the justice which it deserves. It has 
an interesting history, and a_ poetic 
quality which is lost in merely defining 
it as “the action or habit of estimating 
as worthless”. 

I have always defined floccinaucini- 
hilipilification as meaning “the action 
or habit of valuing important things 
as if they were as ephemeral and 
worthless as wispy clouds”. I think of 
“flocci” as derived from the idea of a 
flocculent cloud, a wispy, woolly cloud 
(floccus), but an essentially similar 
but perhaps less poetic meaning can 
be derived from considering “flocci” as 
signifying a tuft of wool. 

I must add that, although I do not 
have a proprietary attitude toward the 
word (which was previously used by 
Southey), I have developed a particu- 
lar interest in it because during the 
past 20 years I have occasionally used 
it but have never seen it used by any 
other modern writer. 

During the Japanese War Crimes 
Trials in the Pacific, in 1947, when I 
served as Chief of the Navy War 
Crimes Prosecution Staff, I had an 
interesting and amusing experience 
with this delightful word. I had used 
it, I thought very aptly and effectively, 
in an important brief in the trial of 
Admiral Chuichi Hara. During oral 
presentation of my argument, I was 
surprised when the President of the 
Military Commission and the law mem- 
ber challenged the authenticity of the 
word. It was then that I discovered to 
my dismay that our only large English 
language dictionary, the Webster’s Un- 
abridged International, did not contain 
this word. I had visions of loss of 
“face” and resultant damage to the 
reliance which should be placed in my 
scholarly brief. Suddenly, and with 
rare inspiration, I realized that the 
Japanese interpreters had translated 
my brief without questioning me about 
any difficulties in translation. Follow- 
ing this slender thread, I immediately 
checked the Enlarged Kenkyusha’s 
English-Japanese Dictionary, and to 
my everlasting delight and resurrected 
honor, discovered that it contained the 
word. I was then able to prove by 
means of a Japanese dictionary the 
existence and meaning of this choice 
English word not found in the Web- 
ster’s International Dictionary. In jus- 
tice to Webster’s International, I should 
close this episode with the comment 
that the verb form “floccipend” is 
presented there. 

Please extend my greetings and best 
personal wishes to my esteemed friends 
of the Washington branch of the Milk- 
weed Marching and Chowder Society. 
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N ATURAL LAW: I am sure you are 
as bewildered as I am about the dis- 
cussion of natural law in the opinions 
of Justices of the Supreme Court of the 
United States. As I understand it, those 
Justices who urge that the Court be 
free to pick and choose which pro- 
vision of the Bill of Rights, if any, the 
Court shall apply to the states, argue 
a natural law 
approach. And Mr. Justice Black, with 
whom Mr. Justice Douglas agrees, 
argues that the Bill of Rights must be 


that to do otherwise is 


applied to the states as written and not 
expanded by natural law beyond the 
letter of its specific provisions. De- 
ceased Justices Rutledge and Murphy 
argued that not only the Bill of Rights 
applied to the states but that also, 
beyond their written provisions, funda- 
mental principles of natural law were 
applicable under the Constitution to 
the states. 

As a half-baked law “perfesser”, I 
have always thought Justices Rutledge 
and Murphy had the better of the 
argument, and | bottomed my belief on 
the unanimous opinion of Mr. Justice 
Rochin v. 


Frankfurter in California, 


342 U.S. 165 (1952). Rochin, you 
know, was the smart guy, who, when 
the California police illegally broke 


into his room to arrest him, had the 
presence of mind to swallow the mor- 
phine capsules in his possession. Dean 
Wigmore taught me long ago that the 
privilege against self-incrimination was 
testimonial and not physical. To in- 
terpret the Fifth Amendment as pro- 
hibiting non-testimonial evidence under 
the “law” as expounded by Wigmore 
was impossible. It, therefore, seemed 
to me that Rochin could not be justified 
except as an application by the Supreme 
Court of natural law in accordance with 
the dissent of Rutledge and Murphy in 
Adamson v. California, 332 U.S. 46. 
In fact I once made an address on the 
subject to a half dozen members of the 
Newman Club of Father Moore at the 
University of Virginia in Charlottes- 
ville. 

Alas! How wrong can a fellow be? 
In Mapp v. Ohio, 367 U.S. 643, Mr. 
Justice Black takes the position that 
it is just as much self-incrimination 
to be convicted by the use of mor- 
from 


phine capsules pumped your 


stomach as by compelling your oral 
testimony. So it is. But you are equally 
self-convicted then, when the police 
give you an alcoholic blood test or take 
your finger prints. My good friend, 
Jack Adamson, of Buffalo, New York, 
once wrote a corking note (24 Cornell 
Law Quarterly 437) to the effect that 
state police on Long Island could not 
stop your car and ask you to blow into 
a balloon to test your sobriety. He said 
it was self-incrimination whether the 
police used a balloon or stuck that big 
Swedish needle into your arm. I knew 
Wigmore opposed it, but the thoughts 
of that needle almost made me faint 
and | approved Jack’s note without 
reading further. 

All this is to call attention to an ex- 
cellent paper by J. Bennett Miller, en- 
titled “Problems of Natural Justice’, 
in The 


journal of the Scottish universities 


Juridical Revieu the law 


for April, 1960 (available through the 
Carswell Co., Ltd., Torento, Ontario, 
Canada, price not stated). Mr. Miller 
discusses natural law from the point 
of view of the Scottish and English 
cases, particularly with respect to ad- 
ministrative law. He was inspired to 
write because of the study of H. W. R. 
Wade, “The Twilight of 
Natural Justice”, 67 L. 2 R. 103, and 


the piece by Professor Keeton, entitled 


entitled 


“Natural Justice in English Law”, in 
Current Legal Problems (1951), page 
24. 

Miller recognizes that “natural jus- 
tice” if it is not to be a “mere incanta- 
tion” must be reducible by a lawyer 
“to terms less rarified than those of 
ethics”. Nevertheless, by their nature, 
principles of natural justice are bound 


to be vague. This never deters judges 


from endeavoring to elucidate them 
by appealing to “substantial justice” 
or by equating them to those of British 
justice, or by explaining them as “a 
sense of fairness” or “judicial fair- 
ness.” If these glosses on the ex pres- 
sion are collated and compared, one may 
receive the impression that it is not 
indeed used in the Aristotelian but 
rather in the Pickwickian, sense. At 
the same time, one cannot fail to reflect 
that even when Judges are most em- 
phatic in their rejection of general 
“ethical” considerations, they frequent- 
ly explain the principles in terms at 


least as difficult to apply precisely. 
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Just like our Supreme Court, Mr. 
Bennett believes that “natural justice” 
in England and Scotland must be ap- 
plied by courts by their not saying that 
they are applying it. In this he differs 
from Wade and Keeton, who would 
apply it directly to strike down a 
Bennett would 
do it the sly, judicial way by refusing 


statute of Parliament. 


to attribute to Parliament an intention 
to permit under one of its statutes 
“unfettered and arbitrary exercise of 
power. 

Probably Mr. Justice Black is wise 
in Mapp v. Ohio to say that the Fifth 
Amendment prohibits the use of one’s 
own evidence, testimonial or physical, 
and not to resort to the hated “natural 
law”. In this manner, the meaning of 
the Fifth Amendment is expanded os- 
tensibly by judicial interpretation, 
without the use of any natural law con- 
cept. As Lord Radcliffe so eloquently 
said in his recent lectures at North- 
western Law School, it is best that the 
laity not know what the judges are 


really doing. 


( TEORGE SPELVIN: In the October, 
1961, issue (47 A.B.A.J. 1015) 
department commented on an article 
in the June, 1961, Yale Law Review 
with respect to birth control of dogs 


this 


and referred to the author as “George 
Spelvin”. Readers of this department 
that the editor 
“George Spelvin” not as Pegler for 


know uses the name 
his average American, but in situations 
where the legal periodical in question 
has a policy against disclosure of the 
real author’s name. In the theatre the 
name “George Spelvin” is used for a 
mere walk-on role or for an actor who 
plays two parts in one play or one part 
in each of two plays performed in one 
evening, say Cox and Box and Pirates 
of Penzance. 

Because that Yale article is such a 
brilliant job and this Yale George 
Spelvin such an usual and talented 
fellow, I shall violate my usual rule and 
disclose that he is —————. 

When Frederick Thompson, owner 
of New 


and Coney Island’s Luna Park, was the 


York’s famous Hippodrome 


angel for Brewster's Millions, then in 
rehearsal, George Broadhurst, August- 
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us Thomas and William Gillette, lead- 
ing dramatists of the day, advised him 
to drop it, as impossible to dramatize. 
An assistant of Thompson’s at the 
Hippodrome, Winchell Smith, over- 
heard some of the advice being given to 
Thompson by the experts. Smith re- 
marked that in his opinion Brewster 
“would make a swell play” and Thomp- 
son commissioned him to write it. 

Smith called upon Byron Ongley to 
assist, and re-wrote the play. A high- 
priced cast was selected with Eddie 
Abeles in the role of Brewster. How- 
ever, the script was still found terrible 
‘and Thompson gave notice that he 
had had enough. 

Edward Abeles, an English actor, 
who liked his role, believed in Brew- 
ster, and had created bogus authorities, 
such as the “great Professor Trapp”, 
was equal to the emergency and asked 
Thompson and his friends to meet him 
at the Lamb’s Club to discuss the future 
of the play. They accepted, but the dis- 
cussion went badly. As a last resort, 
Abeles explained that if only that 


acknowledged expert on the theatre, 
“George Spelvin”, were there, he would 
help Thompson decide. Worn down, 
Thompson begged for Spelvin, and 
Abeles went off to the Lamb’s Club bar 
to get him. 

William 


“with a rakish Broadway bowler over 


(Billy) Stone was there 


one eye and a cigar in his mouth”. He 


played “George Spelvin” so well, 
Thompson put up the necessary money 


Millions 


Broadway success. In it Billy Stone 


and Brewster’s became a 
played a small part and the play bill 
listed him as “George Spelvin”. He was 
the first. 

With the success of Brewster, Win- 
chell Smith began an association with 
John Golden but in every play he kept 
a part for “George Spelvin”. Even in 
Lightin’, Spelvin was in the cast. 
William Gillette first used him as a 
Maude 


Adams took him on tour in What Every 


“double” in Secret Service. 
Woman Knows, Joan of Arc, and As 
You Like It. David Belasco once tried 
out Jacob Adler, late of the Yiddish 


Theater, and gave him the name. One 
time, when the Moscow Art groups 
came to Manhattan, in their program 
they had “George Spelvanovich”. When 
Jesse Lasky made a movie of Brewster. 
he flashed Spelvin on the screen as a 
member of the original cast. In Riddle 
Me This, Mrs. Frank Craven invented 
“Georgette Spelvin” to play the part of 
a corpse. When Brock Pemberton pro- 
duced Swords, such thunderous ap- 
plause would break out when the actor 
playing “George Spelvin” appeared, 
that the actor complained there was a 
This 


drama critic, Kenneth McGowan, to 


paid “Spelvin claque”. caused 
write some interesiing pieces. 

The above information comes to me 
via the Congressional Library which 
dug out the marvellous article by 
Gilbert Swan entitled “Who is George 
Spelvin” in the American Mercury for 
November, 1943. If you want a delight- 
ful half hour, ask your librarian to get 
you this issue of the American Mercury 
and read Mr. Swan yourself. What a 
beautiful story of “George Spelvin”. 
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WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof’ (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, ““The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 


7,N.¥Y 








RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN Bar AssociaTION JourRNAL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci. SkipwitH, 
108 East Fourth Street, Los Angeles 13, California. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 





JEFFERSON LAW BOOK COMPANY OF 

Washington and Baltimore offers used law books. 
Anything from a single volume to a complete library 
hought or sold. Post Office Box 227, Silver Spring, 
Maryland. 





WRITE US FOR YOUR TEXTBOOK NEEDS 

Good used law hooks bought, sold and ex- 
hanged. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM. 
plete stocks on hand, sets and texts, Law Li- 
raries appraised and bought. Nationat Law 

Liprary APPRAISAL AssOcIATION, 127 South 

Wacker Drive, Chicago 6, Illinois. 





LAW BOOKS: BOUGHT-SOLD-EXCHANGED. 

Complete libraries and single items. N.Y.C. affords 
the largest market for both selling and buying. Our 
facilities are at your service. CLARK BOARD- 
MAN CO. LTD., 22 Park Place, New York 7, N.Y. 





USED 
prices. 
complete library. 
B. Lake, 321 
California. 


LAW BOOKS AT ATTRACTIVE 
We buy and sell either one book or a 
Let us quote you prices. Harry 
Kearney Street, San Francisco 8, 





A MANUAL OF TRIAL TECHNIQUE IN 

Administrative Proceedings And Illustrative Fed 
eral Administrative Agencies. Published by District 
of Columbia Bar Association. 131 pages. Price $3. 
D. C. Bar Association, Washington 5, D. C. 





FOR SALE 





LAW BOOKS SOLD BOUGHT APPRAISED. 


Joseph Mitchell, 5738 Thomas, Philadelphia 





TAX LAWYER'S LIBRARY, INCLUDING SET 


of Cumulative Bulletins. Box 1D-8 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 

Ave., North, St. Petersburg, Fla. 344-6331. 
Twenty years nationwide experierge. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 
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RICHARD BOWEN, DETROIT 27, MICH. 

30 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 
McCall Building. Office. JA 7-3333; Res., BR 4-1583. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman. Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand 
writing, typewriting, erasures, interlineations, sub 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050 





E. H. FEARON, 5052 W. LIBRARY AVE., 

Bethel Park, Pa. Telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents 
Completely equipped laboratory. Photographic ex 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF OUESTIONED 
handwriting and typewriting. Qualified expert 
Over 15 vears’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubhell Law Directory for qualifications 





LINTON GODOWN-—CHICAGO & MEMPHIS. 

Experienced. qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 


Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, 221 North LaSalle Street, CEntra! 


6-5186 
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HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Detection 
»t erasures, alterations, forgery; identification hand- 
writing and typewriting; other document problems. 
Portable equipment. Experienced expert witness. 
Member AAFS and ASQDE. Laboratory, Morris- 
town, N. J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 
examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 


Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 





White-Henry-Stuart Building, Seattle 1, Wash- 
ngton. 
M. A. NERNBERG, EXAMINER OF DIS- 


puted Documents. Thirty-five years’ experience 
Formerly specially employed by the United States 
Government as handwriting expert in cases in 
volving handwriting. 3219 Grant Building, Pitts 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH, (JOHN K. ESTES, 

Associate) Examiners of Questioned Documents. 
*Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO 

Author: Photographic Evidence Handwriting 
and typewriting identified. Forgeries and altera 
tions detected. Faded and obliterated writing de 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE 


ports, Exhibits, Testimony. See Martindale 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 


W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand 
writing, typewriting and other document problems 
considered Photographic laboratory maintained 
Nationwide qualification. 20 South Central, St. 
Louis 5, Mo, PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 28 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES.- 
Documents. Twenty years’ experience. 
4229 Brook Road, Richmond, Virginia. 


tioned 
Laboratory 





INVESTIGATIONS 





TUCSON, ARIZ. LUSK DETECTIVE AGENCY. 

Complete Investigation Services. Serving the 
Southwest and Mexico, since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 


Vol. 47 1233 








LAWYERS WANTED 





OFFICE IN PENNSYLVANIA CITY OF 

25,000 seeking young attorney with training or 
some experience in taxation and estate planning. 
Some trial experience desirable but not essential. 
Box 1D-6. 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 





PLEXIGLAS & MASONITE UNDER DESK 
Chairmats. Write manufacturer and save. Office 

furniture sold wholesale plus small service charge. 

Jersey Desk Co., 99 River Drive, Passaic, N. J. 





POSITIONS WANTED 





ATTORNEY, 29, MARRIED, B.A. WITH 

high honors, Cornell LL.B. with distinction, Psi 
Upsilon, Phi Delta Phi, Coif, Law Review, 4 years 
general practice with large firm, admitted New 
York, Supreme and other federal courts, seeks re- 
munerative position with broader potential. Will 
relocate. Resume on request. Box 1D-1. 


ATTORNEY, 28, FEMALE, CUM LAUDE, 

Phi Beta Kappa, D.C. Bar, completing M.A. in 
Far Eastern History, 3 years diversified office prac- 
tice. Seeks stimulating position in law firm, cor- 
poration, foundation, where knowledge of Far East 
may be useful. Will relocate. Box 1D-2. 


ATTORNEY, 35, COIF, 8 YEARS SUCCESS- 

ful practice large city, with emphasis on corpora- 
tions, taxation, real estate, trusts. Seeks responsible 
corporate position. Box 1D-3. 





LABOR RELATIONS ATTORNEY, 37, 3 
years private practice, 5 years heavy experience 
contract, etc. Arbitration Proceedings throughout 


U.S., Puerto Rico & Alaska. Experience includes 
extensive Gov't Regulatory Agency trials and hear- 
ings. Seeks new challenging, interesting, and re- 
sponsible position in Chicago, Ill. area. Box 1D-4. 


ATTORNEY, 50 YRS. AGE, GOOD HEALTH, 


wants to retire in California. 30 yrs. experience 
trial work and general practice. Served as prose- 
cuting attorney and in legislature. Last 15 yrs. 
specialized in wills, trusts, drafting all types legal 
documents. Holds BV rating Martindale’s. Prefers 
position with bank, trust company or legal dept. of 
a corporation. Will consider any reasonable offer. 
Box 1D-5. 





WIDELY EXPERIENCED ATTORNEY, 31, 

general practice, foreign loans, Congressional 
staff. Law Review, Pennsylvania, D.C. bars. Seeks 
D.C. or eastern city position. Box 1D-7. 





ATTORNEY, CORPORATE, CONTRACTS, 
tax, real estate, trade regulation, administrative 
law, litigation experience. Box 1D-9. 





LAWYER, AGE 32, 5 YEARS GENERAL 
practice, desires legal or other interesting work 
overseas. Box 1D-10. 





LITIGATION ATTORNEY EXPERIENCED 
trials, appeals State, Federal Courts, administra- 
tive proceedings. Box ID-11. 








JUDICIAL ROBES CUSTOM TAILORED - 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Benttey & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 


TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS, INC.—POLLU- 

tion Effects and Water Quality, fresh and salt- 
water Investigations, Reports, Court Testimony. 
Thomas Dolan, Charles B. Wurtz, Ph.D., 1009 Com- 
mercial Trust Building, Philadelphia, Pennsylvania 





TRAFFIC ACCIDENT ANALYST-—-RECON- 

struction, Consultation, Expert testimony. Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, 1317 Poinciana Ave., 
Fort Myers, Florida, EDison 2-8051. 





MANAGEMENT CONSULTING SERVICE: 
For law offices—-systems and costs, income and 
fee planning, salary programs, organization and 
personnel administration, problems of partnerships, 
mergers and growth, office manuals. For bar associa- 
tions-——institutes on professional economics and law 
office management, economic surveys, fee studies, 
special projects. Daniel J. Cantor & Company, Sub- 
urban Station Building, Philadelphia 3, Pa. 





CONSULTING 


gists, 


CHEMISTS, 


Pharmacologists, 


BACTERIOLO- 
Toxicology, Analyses, 
Evaluations, Research, Testing, Development. 
drugs, cosmetics, agricultural chemicals. 
Patent cases. Insurance matters. Expert testimony. 
Write for brochure. Harris Laboratories, Inc., 624 
Peach Street, Lincoln 2, Nebraska, HE 2-2811. 


Foods, 





CONSULTING FORESTERS — COMPLETE, 

experienced, professional timberland services; 
forest seed; long-term loans; timberland sales serv- 
ices for buyers or sellers. Southern Timber Man- 
agement Service, Inc., P.O. Box 7527, Birmingham 
13, Ala., TR 9-1671. 





WANT TO BUY 





LAW BOOKS BOUGHT SOLD APPRAISED. 
Joseph Mitchell, 5738 Thomas, Philadelphia. 





ASSOCIATION CALENDAR OF MEETINGS 


San Francisco, California 
Chicago, Illinois 
New York, New York 


Spring Meeting 


Annual Meeting 


Edgewater Beach Hotel, Chicago, Illinois 
Administration Committee 
Board of Governors 


Annual 


August 6-10, 


August 12-16, 


Board of Governors 


August 10-14, 


(Washington, D. C.) May 21-22, 
(San Francisco) August 2-3, 


Midyear 


Board of Governors, State and Local Bar 


Presidents and Bar Secretaries 
Group Meetings 
House of Delegates 
State Delegates 


Salt Lake City, Utah 
Little Rock, Arkansas 


February 14-20, 
February 14, 
February 15-16, 


February 17, 
February 14-18, 
February 19-20, 


February 20, 


Regional 


American Bar Association Journal 


May 31-June 2, 
November 8-10, 











Major Problems 
of the 


A substantial stockholder in a closely held cor- 


aj O r Sto * k h O | d e - poration faces special problems which call for 


intelligent planning during his lifetime and intelli- 
gent action afterward. 

There may be the problem of continuing success- 
ful management of the company; or of establishing 
a market for the stock. 

The problem of liquidity, after his death, is apt 
to be serious: Can ample cash be assured for taxes? 

Or there may be a wide gap between the Gov- 
ernment'’s valuation of his holdings, for estate tax 
purposes, and his Executor’s ideas on the subject. 

- Most and probably all of these problems can be 
worked out satisfactorily, if there is coordination 
in advance among the owner, his attorney, and the 
Trust Company. The outcome should not be left to 


time and chance. 


Unritep States [Rust ComPANY 


or New YorkK 
45 Wall Street 
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PUBLISHING COMPANY 
St. Paul 2, Minn. 
































“. =. . I don’t know how I could do justice 
to my clients without USCA. . . .” 


ne of its best features is the small 
size of the individual volumes which make them 
so easy to handle. I have no hesitation in say 
ing that the set is the most useful work in my 
library ” 


; is one set of law books that every 
lawyer should have Ng 


The U.S.C.A. has been a most worth- 
while investment to me. In addition to serving 
as a Starting point in cases involving federal 
statutes, it has served as a valuable and fre- 
quent reference work on a wide variety of prob- 
lems ” 


ee A day seldom passes that I do not 
make use of United States Code Annotated 


» Hardly a day passes that I do not 
use this work many times. It is not only valua 
bie as a reference set of statutory law, but con 
stitutes as well a most valuable and exhaustive 
digest of decisions upon general subjects 


‘ It is indispensable. What more 
could be said? Ne 


Whenever briefs are submitted to me 
I insist on the U.S.C.A. citations of the law in 
volved instead of, or in addition to, the other 
citations we 


My opinion of your United States Code An 
notated is the same as that of every other 
Judge I know. It is by all odds the most use 
ful and best law publication ever put into the 
hands of the profession 


I would hardly know how to get 
along without it , 2g 


The United States Code Annotated 
is the most indispensable work in my library 
It is labor saving, exhaustive, accurate, depend 
able, carefully indexed, and easy to use and to 
cite 6a 


Every lawyer, whether he practices 
in the Federal Court or not should have it in 
his office, as it is very valuable to use in the 
general practice of law. - 


Today the lawyer must consider the 
effects of Federal laws on every client 
he has. U.S.C.A. is a basic set because 
there is no such thing as Federal com- 
mon law. Moreover, without the U.S. 
C.A., no lawyer can even say he has 
all the statute law of his own state. The 
U.S.C.A. is a part of the statute law of 
every state. For just a few dollars a 
month, U.S.C.A. keeps you abreast of 
the Federal laws and their judicial con- 
structions. 





























